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PREFACE. 


In  the  preparation  of  this  work,  the  purpose  has 
been  to  present  the  general  principles  of  the  com- 
mon law  in  relation  to. crimes,  and  to  show  in  a 
general  way  the  extent  to  which  th?y  haVe;  been' 
modified  by  statute.  The  prinrU!^!.  rrtaxutoi'y 
crimes,  as  embezzlement  and  the  dbtaininti. -of ' 
money  or  property  by  false  pretenses,  iiave/al^o 
been  treated  at  some  length.  Much  cape  Ifas'bpeH 
taken  in  the  analysis,  and  in  the  ^nsej^'twh;  of, 
catch  lines,  in  order  that  each  principlV?  pf  "the  law 
may  stand  out  before  the  eye,  separate  from  other 
principles.  This  plan  will  not  only  make  it  easy 
for  one  to  find  any  given  principle  without  unnec- 
essary loss  of  time  in  searching,  but  it  will  also 
make  it  easier  for  him  to  comprehend  and  re- 
member what  he  reads. 

The  cases  cited  have  all  been  carefully  exam- 
ined, and  will  be  found'  to  be  in  point.  Indeed  the 
work  has  been  almost  entirely  prepared  from  the 
cases  themselves.  It  may.  perhaps,  be  thought 
by  some  that  more  cases  have  V)een  cited  than  are 
necessary  for  the  use  of  the  student,  but  it  is  be- 
lieved by  the  authors  that  this  will  make  the 
work  more  useful. 

By  the  courteous  permission  of  Professor  Jo- 
seph Henry  Beale,  of  the  Harvard  Law  School, 
the  cases  in  his  excellent  selection  of  cases  on  the 
criminal  law  have  been  exhaustively  cited 
throughout  the  work. 

Since  the  American  Decisions,  American  Re- 
ports, and  American  State  Reports  are  to  be 
found  in  the  libraries  of  most  of  the  law  schools, 


and  in  the  libraries  of  many  practitioners,  it  lias 
been  deemed  advisable  to  cite  these  publications. 
It  is  not  out  of  pla(re  to  refer  here  to  the  idea 
which  seems  to  be  prevalent  among  practitioners 
who   have   little   or  no   practice   in   the   criminal 
courts,  and  among  students,  that  the  criminal  law 
is  of  so  little  importance  to  them  that  it  is  not 
necessary  to  know  much  about  it.     This  idea  is 
very  erroneous.     Aside  from  the  fact  that  no  one 
can    be   a   well-educated    lawyer   who   has   not  a 
comprehensive  knowledge  of  the  criminal  law,  a 
•  •;•;  ..jtyowledge  of  the  crimiiuil  law  is  often  of  the  ut- 
•*;/';'{   Inofit  hi)2)q4'Wii^  e  in  the  pra(  tico  of  every  lawyer. 
^  **whatet^ir.'ma|r4!5!e  his  specialty.     This  is  well  il- 
'• /lusjtBatcdJ)>'*'a'lito  case,  in  which  an  action  was 
*•"  •  \>^p^&^  iil'/au  insurance  policy,  and  the  question 
!•'••;  arose*  ^ttiether  the  insured,  at  the  time  he  was  in- 
m   /  •  •'3ijr<vt,»^'*to  wigaged  in  an  attempt  to  kill  game  in 
th^*  f'lQsq?  season,  and   therefore   engaged   in   the 
commission* of  a  crime,  so  as  to  prevent  a  recov- 
ery on  the  policy.     It  appeared  that  he  had  mere- 
ly started  out  with  a  loaded  gun  with  intent  to 
shoot  game,  and  it  was  held  that  this  was  not  an 
attempt  to  kill  game,  but  mere  preparation.     It  is 
perhaps  safe  to  say  that  a  large  majority  of  in- 
surance lawyers  in  the  country  would  not  make 
this  distinction  without  looking  the  question  up. 
Every  lawyer  should  at  least  be  familiar  with  the 
general   principles  of  the  criminal   law,  whether 
he  expects  to  practice  In  that  branch  of  the  law 
or  not. 

One  who  uses  this  work  will  find  it  of  benefit 
to  examine  and  refer  to  the  table  of  contents 
printed  at  the  beginning,  as  it  is  a  complete 
analysis  of  the  entire  work.  The  index  has  been 
prepared  with  care,  and  Is  very  full. 

WILLIAM   L.   CLARK. 
WILLIAM    L.    MARSHALL. 
New  York  City.  December  8,  1900. 
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CHAPTER  1. 

NATURE  OP  CRIME  IN  GENERAL. 

1.  Definition. 

2.  Public  and  Private  Wrongs  Distinguished. 

3.  Treason,  Felonies,  and  Misdemeanors. 

4.  Infamous  Crimes. 

5.  Crimes  Mala  In  Se  and  Mala  Prohibita. 

6.  Merger  of  Offenses. 

1.  Definition  of  Crime. — A  crime  is  any  act  or 
omission  proliibited  by  public  law  for  the  protec- 
tion of  the  public,  and  made  punishable  by  the 
state  in  a  judicial  proceeding  in  its  own  name.^ 
It  is  a  public  wrong,  as  distinguished  from  a  mere 
private  wrong  or  civil  injury  to  an  individual. 

Other  Definitions. — Various  definitions  of 
the  term  "crime"  have  been  given  in  the  text- 
books and  in  the  cases,  but  few  of  tliem  are 

1 1n  re  Bergln,  31  Wis.  383;  People  v.  Hanra- 
han.  75  Mich.  611;  State  v.  Ostwalt.  118  N.  C. 
1208. 

"A  crime  is  any  wrong  which  the  government 
deems  injurious  to  the  public  at  large,  and  pun- 
ishes through  a  judicial  proceeding  in  its  own 
name.*'     1   Bish.  New  Crim.  Law,  §  32. 

A  crime,  "in  a  general  sense,  implies  any  act 
done  or  omitted  in  violation  of  public  law,  and 
for  which  the  person  is  liable  to  punishment  by 
indictment,  presentment,  or  impeachment," 
Bmitb  V.  Smith,  2  Sneed  (Tenn.)  473,  477, 
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satisfactory.  Blackstone's  definition — "An 
act  committed  or  omitted  in  violation  of  a 
public  law,  either  forbidding  or  commanding 
it"^*— has  frequently  been  quoted  with  ap- 
proval,^ but  it  is  inaccurate.  In  the  first  place, 
it  is  not  the  "act  omitted"  that  constitutes  a 
crime,  but  the  omission  to  act,  and,  in  the  sec- 
ond place,  the  term  "public  law"  is  too  broad, 
for  it  includes  many  other  laws  besides  those 
which  define  and  punish  crimes.  An  act  is 
not  necessarily  a  crime  because  it  is  prohibit- 
ed by  a  public  law.  It  is  necessary  to  look 
further,  and  ascertain  the  ground  upon  which 
the  act  is  punished,  and  by  whom  the  punish- 
ment is  imposed.  To  constitute  a  crime,  it 
must  be  punished  to  protect  the  public,  and  it 
must  be  punished  by  the  state  or  other  sover- 
eign power. 

Violations  of  Municipal  Ordinances, — By 
the  weight  of  authority,  the  violation  of  a  mu- 
nicipal ordinance,  enacted  by  a  city  under  leg- 
islative authority,  as  in  the  case  of  ordinances 
prohibiting  and  punishing  gaming,  and  the 

24  Bl.  Comm.  15. 

3  State  V.  Bishop,  7  Conn.  185;  State  v.  CoUlns, 
1  McCord  (S.  C.)  355;  Slattery  v.  People,  76  111. 
220;  State  v.  Peterson,  41  Vt.  511;  U.  S.  v.  Eaton, 
144  IT.  S.  677;   Withers  v.  State,  36  Ala.  252. 
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keeping  of  gaming  houses,  bawdy  houses,  etc., 
is  not  a  crime,  in  the  proper  sense  of  the 
term,  for  such  ordinances  are  not  public  laws, 
and  the  punishment  for  their  violation  is  im- 
posed by  the  municipality,  and  not  by  the 
state.*  For  this  reason,  it  has  often  been 
held  that  the  state  may  punish  the  keeping 
of  a  gaming  house,  bawdy  house,  or  other 
common  nuisance  as  a  crime,  notwithstanding 
the  same  act  has  already  been  punished  by  the 
city  in  which  it  was  committed,  as  a  violation 
of  its  ordinances,  and  that  this  is  not  punish- 
ing twice  for  the  same  offense.^ 

«WUUam8  V.  City  Council  of  Augusta,  4  Ga. 
509,  513;  Withers  v.  State,  36  Ala.  252,  261;  State 
▼.  Boneil,  42  La.  Ann.  1110,  21  Am.  St.  Rep.  413; 
City  of  Greeley  v.  Hamman,  12  Colo.  94;  Wiggins 
V.  City  of  Chicago,  68  111.  372;  State  v.  Rouch,  47 
Ohio  St  478,  481 ;  Schmeider  v.  McLane,  36  Barb. 
(N.  Y.)  495,  4  Abb.  App.  Dec.  154;  City  of  Osh- 
koah  V.  Schwartz,  56  Wis.  487;  Ex  parte  Holl- 
wedeU,  74  Mo.  395;  City  of  Kansas  v.  Clark,  68 
Mo.  588;   Cooper  v.  People,  41  Mich.  403. 

Contra,  People  v.  Hanrahan,  75  Mich.  611; 
State  V.  West,  42  Minn.  147;  Bautsch  v.  State, 
27  Tex.  App.  342. 

s  See  State  v.  Lee,  29  Minn.  446.  On  this  ques- 
tion, however,  the  declBlons  are  conflicting. 
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2.  The    Distinction    between    Public    and    Private 
Wrongs. 

Wrongs  are  of  two  kinds, — public  and  pri- 
vate. A  private  wrong,  otherwise  termed  a 
"tort"  or  "civil  injury,"  is  "an  infringement 
or  privation  of  the  civil  rights  which  belong 
to  individuals,  considered  merely  as  individ- 
uals."® A  public  wrong,  or  crime,  is  "a 
breach  and  violation  of  the  public  rights  and 
duties  due  to  the  whole  community,  consider- 
ed as  a  community,  in  its  social  aggregate  ca- 
pacity."^ It  is  a  wrong  that  affects  the  whole 
community,  and  not  merely  individual  mem- 
bers of  the  conmiimity,  and  therefore  the  pub- 
lic good  requires  the  state  to  interfere  and 
punish  the  wrongdoer.  The  pimishment  is 
imposed  for  the  protection  of  the  public,  and 
not  because  of  the  injury  to  the  individual. 
The  latter  must  seek  redress  in  a  civil  action. 

Illustrations, — For  example,  if  I  go  upon 
another  man's  land  wrongfully,  but  without 
committing  a  breach  of  the  peace,  I  commit  a 
wrong  which  does  not  affect  the  other  mem- 
bers of  the  community  to  such  an  extent  as  to 

«  4  Bl.  Comm.  5. 

7  4  Bl.  Comm.  5.  See  8  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  279,  i^nd  cases  there  cited, 
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require  the  state  to  punish  me.  I  am  merely 
liable  in  an  action  for  damages  by  the  individ- 
ual whose  rights  I  have  infringed.  This  is 
not  a  public  wrong,  or  crime,  but  a  mere  pri- 
vate wrong,  or  tort.®  On  the  same  principle, 
it  is  a  mere  private  wrong  if  I  maintain  a 
nuisance  which  affects  a  single  individual 
only,®  or,  at  common  law,  if  I  obtain  another 
man's  property  by  a  mere  lie.^^ 

On  the  other  hand,  it  is  a  public  wrong,  or 
crime,  if  I  go  upon  another's  land  under  such 
circumstances  as  to  render  me  guilty  of  a 
breach  of  the  public  peace,^^  or  if  I  maintain 
a  nuisance  on  or  near  a  public  highway,  so  as 
to  affect  all  wJio  pass,  or  in  a  thickly-settled 
eommunitv,  so  as  to  affect  the  whole  commun- 
ity,^^  or  if  I  cheat  another  out  of  his  property 

«Rex  V.  Turner,  13  East,  228;  Henderson  v. 
Com.,  8  Grat.  (Va.)  708;  Kilpatrlck  v.  People,  5 
Denio  (N.  Y.)  277;  post,  §§  17,  418. 

9  See  Com.  v.  Webb,  6  Rand.  (Va.)  726;  post, 
Si§  18,  447. 

10  Rex  V.  Wheatly,  2  Burrows,  1125,  Beale's 
Cas.  97;  Com.  v.  Warren,  6  Mass.  72;  People  v. 
Babcock,  7  Johns.  (N.  Y.)  201;  post,  §§  16,  351. 

11  Henderson  v.  Com.,  8  Grat.  (Va.)  708;  post, 
$§  17,  418. 

12  State  V.  Rankin,  3  S.  C.  438;  Com.  v.  Webb, 
6  Rand.  (Va.)  726;  Douglass  v.  State,  4  Wis.  387; 
State  V.  Close,  35  Iowa,  570;  post,  §§  18,  447. 
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by  using  false  weights  or  measures.^^  In 
these  cases  the  wrong  affects  the  whole  com- 
munity to  such  an  extent  that  the  public  wel- 
fare requires  the  state  to  interfere  and  pun- 
ish me. 

Crimes  Both  Public  and  Private  Wrongs. 
— A  public  wrong,  or  crime,  is  also  a  private 
wrong.  Though  it  affects  the  community  at 
large,  it  also  affects  the  individual.^*  Thus, 
an  assault  and  battery  is  a  crime  because  of 
the  breach  of  the  public  peace,  and  renders 
the  wrongdoer  liable  to  punishment  by  the 
state.  It  is  also  a  private  wrong,  for  which 
the  individual  assaulted  mav  maintain  an  ac- 
tion  for  damages.^ ^  The  same  is  true  of  a 
public  nuisance,  resulting  in  special  damage 
to  an  individual,  as  where  a  log  is  placed  in  a 
highway,  and  a  traveler  is  injured  by  driving 
against  it.^^  So,  in  the  case  of  the  more 
grievous  crimes,  like  murder,  robbery,  lar- 
ceny, etc.,  a  private  Avrong  is  involved,  and, 
in  most  jurisdictions,  a  civil  action,  as  well  as 

13  People   V.    Babcock,    7   Johns.    (N.    Y.)    201; 
post,  §§  16,  351. 

14  4  Bl.  Comm.  6. 

15  Post,  §  197  et  seq. 
i«4  Bl.  Comm.  6. 
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a  criminal  prosecution,  will  now  lie.^^  At 
common  law,  the  punishment  for  these  of- 
fences— felonies — was  so  great,  being  death 
and  forfeiture  of  property,  that  it  was  not 
possible  to  make  any  reparation  for  tlie  pri- 
vate wrong.^* 

The  Distinguishing  Characteristic , — Since 
the  same  act  may  be  both  a  crime  and  a  civil 
injury, — a  crime  for  the  purpose  of  a  prose- 
cution by  the  state,  and  a  civil  injury  for  the 
purpose  of  an  action  by  the  individual  in- 
jured,— it  is  obvious  that  the  tendenc}'  of  the 
act  cannot  be  relied  upon  alone  to  determine 
in  any  particular  case  whether  it  is  a  crime, 
and  whether  the  proceeding  therefor  is  a 
criminal  prosecution.  The  purpose  and  na- 
ture of  the  proceeding  must  be  considered. 
As  was  said  bv  Austin:  "The  difference  be- 
tween  crimes  and  civil  injuries  is  not  to  be 
sought  in  a  supposed  difference  between  their 
tendencies,  but  in  tlio  difforonco  oetween  the 
mode  wherein  they  are  respectively  pursued, 
or  wherein  the  sanction  is  applied  in  the  twc 

17  4  Bl.  Comm.  6. 

18  4  Bl.  Comm.  6.  As  to  the  right  to  maintain 
a  civil  action  for  acts  constituting  crime,  see 
works  on  Torts. 
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cases.  An  offense  which  is  pursued  at  the 
discretion  of  the  injured  party,  or  his  repre- 
sentative, is  a  civil  injury.  An  offense  which 
is  pursued  by  the  sovereign,  or  by  a  subordi- 
nate of  the  sovereign,  is  a  crime.'''® 

Principles  of  Law  Based  upon  This  Dis- 
tinction,— It  is  well  to  bear  in  mind  the  dis- 
tinction between  public  wrongs  or  crimes  and 
mere  private  wrongs  or  civil  injuries,  for 
many  important  principles  of  law  are  based 
upon  it.  Thus,  by  reason  of  the  fact  that  a 
crime  is  punished  for  the  protection  of  the 
public,  and  not  merely  because  of  the  injury 
to  the  individual,  there  are  many  acts  which 
render  the  doer  criminally  responsible,  not- 
withstanding the  consent  of  the  individual  on 
or  against  whom  they  are  committed.^^  For 
the  same  reason,  it  is  ordinarily  no  defense  ia 
a  criminal  prosecution  to  show  that  the  indi- 
vidual particularly  injured  was  himself  com- 
mitting or  attempting  to  commit  an  offense,^' 
or  that  he  was  guilty  of  contributory  negli- 
gence,^^ or  that  he  has  settled  with  the  wrong- 
is  Aust.  Jiir.  §  17. 

20  Post,  §  150  et  seq. 

21  Post,  §  157. 

22  Post,  §  158. 
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doer,  or  condoned  the  offense,  or  recovered 
damages  in  a  civil  action.^* 

3.  Treason,      Felonies,      and      Misdemeanors.^ — 

Crimes  are  divided  into  tliree  classes  or  grades. 
These  are: 

1.  Treason. 

2.  Felonies. 

3.  Misdemeanors. 

The  term  "crime''  is  not  limited  to  any  par- 
ticular class,  but  includes  all.  A  misde- 
meanor is  as  much  a  crime  as  treason  or  fel- 
ony, though  not  so  grievous,  ai^d  not  so  se- 
verely punished.^* 

58  Post,  §§  155,  156. 

24  Blackstone  speaks  of  "crimes  and  misde- 
meanors" (4  Bl.  Comm.  5),  and  there  are  reported 
cases  in  which  the  distinction  is  made.  This, 
however,  is  wrong.  The  term  "crime"  includes 
every  offense,  whether  it  be  treason  or  felony, 
or  merely  a  misdemeanor.  Thus,  in  the  case  of 
In  re  Bergin,  31  Wis.  383,  it  was  held  that  any 
wrong  against  the  public  which  is  punishable  in 
a  criminal  proceeding  prosecuted  by  the  state 
in  its  own  name,  or  in  the  name  of  the  people, 
or  of  the  sovereign,  is  a  "crime,"  within  the  mean- 
ing of  the  constitutional  prohibition  against  in- 
voluntary servitude,  except  as  a  punishment  for 
a  crime,  and  that  the  term,  therefore.  Includes 
both  felonies  and  misdemeanors.  See,  also.  State 
V.  Savannah,  T.  U.  P.  Charlt.  (Ga.)  235.  237;  Peo- 
ple V.  Hanrahan,  75  Mich.  611;  Slaughter  v.  Peo- 
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Treason. — At  common  law,  treason  was  di- 
vided into  high  treason  and  petit  treason. 
High  treason  was  the  compassing  of  the  king's 
death,  and  aiding  and  comforting  of  his  ene- 
mies, the  forging  or  counterfeiting  of  his  coin, 
the  counterfeiting  of  the  privy  seal,  or  the 
killing  of  the  chancellor,  or  either  of  the 
king's  justices ;  and  petit  treason  was  where  a 
wife  murdered  her  husband,  an  ecclesiastic 
his  lord  or  ordinary,  or  a  servant  his  master.*^* 

In  this  coimtry,  treason  against  the  United 
States  is  defined  bv  the  constitution  of  the 
United  States,  and  consists  in  the  levying  of 
war  against  the  United  States,  or  adhering  to 
their  enemies,  giving  them  aid  and  comfort.-® 
In  state  constitutions  or  statutes  there  arc 
similar    definitions    of   treason    against    the 

pie,  2  Doug.  (Mich.)  334,  note;  Van  Meter  v. 
People,  60  111.  168;  State  v.  Sauer,  42  Minn.  258; 
State  V.  Peterson,  41  Vt.  511;  Smith  v.  Smith,  2 
Sneed    (Tenn.)    473,  477. 

A  misdemeanor  is  a  "crime."  within  the  mean- 
ing of  the  clause  of  the  federal  constitution  re- 
lating to  the  surrender  of  fugitives  from  justice 
by  one  state  to  another.  Morton  v.  Skinner,  48 
Ind.  123. 

2r»  4  Bl.  Comm.  73  et  seq. 

26  Const.  U.  S.  art.  3,  §  3.  "Treason,"  as  thus 
defined,  is  punished  by  act  of  congress.  See 
Rev.  St.  U.  S.  1878,  §  5331. 
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state.^^  What  was  petit  treason  at  common 
law  is  in  this  country  simply  murder  or  man- 
slaughter, and  a  felony. 

Felonies, — The  chief  division  of  crimes  is 
into  felonies  and  misdemeanors.  The  dis- 
tinction is  of  great  importance." 

27  For  example,  see  Const.  Mo.  art.  2,  §  13; 
Const.  Mich,  art  6,  §  30;  Comp.  Laws  Mich.  1897, 
p.  3379;  Pen.  Code  N.  Y.  §  37;  Crim.  Code  111.  c. 
38,  par.  435;  Pub.  St  Mass.  c.  201,  S  1;  Code  Va. 
1887,  S  3658. 

28  To  show  the  importance  of  the  distinction: 
In  felonies  there  may  be  principals  and  acces- 
saries. In  misdemeanors  all  are  principals.  Post, 
S  164.  Unintentionally  causing  death  in  com- 
mitting some  felony  is  murder,  while  to  unin- 
tentionally cause  death  in  committing  a  misde- 
meanor is  manslaughter  only.  Post,  §9  248,  263. 
To  constitute  burglary  at  common  law,  the  house 
must  be  broken  and  entered  with  intent  to  com- 
mit a  felony.  Intent  to  commit  a  misdemeanor 
is  not  enough.  Post,  §  407.  In  making  an  ar- 
rest for  a  felony,  a  warrant  is  not  necessary, 
while  it  is  generally  necessary  to  authorize  ar- 
rest for  a  misdemeanor.  In  making  an  arrest  for 
a  felony,  but  not  in  making  an  arrest  for  a  misde- 
meanor, the  accused  may  be  killed,  if  he  cannot 
otherwise  be  taken.    Post,  §  271. 

The  distinction  is  also  important  as  regards 
questions  of  procedure.  Thus,  in  some  Juris- 
dictions, in  the  case  of  felonies,  but  not  in  the 
case  of  misdemeanors,  the  prosecution  must  be 
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At  common  law,  felonies  were  those  of- 
fenses which  occasione<l  forfeiture  of  the 
lands  and  goods  of  the  offender,  and  to  which 
might  be  added  death  or  other  punishment, 
according  to  the  degree  of  guilt.-^  General- 
ly the  punishment  was  death,  in  addition  to 
such  forfeiture,  subject,  however,  to  the  bene- 
fit of  cleri^v.'**^  The  commim-law  felonies 
were  murder,  manslaughter,  rape,  sodcmiy, 
robberv,  larceny,  arson,  burghiry,  and  per- 
haps mayhem.^^ 

Tn  this  country  there  is  no  forf(iiture  of 

« 

property  on  conviction  of  crime,  but  the  dis- 
tinction between  felonies  and  misdemeanors 

by  indictment,  and  not  by  Information  or  com- 
plaint, the  accused  must  be  present  during  the 
trial,  and  the  indictment  must  expressly  allege 
that  the  act  was  done  "feloniously." 

•-•«»4  Bl.  Comm.  94,  95;  Fassett  v.  Smith,  23  N. 
Y.  257.  See  the  reference  to  Blackstone  as  to 
the  derivation  of  the  term   "felony." 

30  As  to  the  benefit  of  clergy,  see  4  Bl.  Comm. 
365  et  seq.;  State  v.  Chambers.  22  W.  Va.  779. 
46  Am.  Rep.  555. 

31  There  is  doubt  whether  mayhem  was  a  fel- 
ony at  common  law.  2  Bish.  New  Crim.  Law. 
§  1008.  That  it  was  not  was  held  in  Com.  v. 
Newell,  7  Mass.  245.  See,  also,  Com.  v.  Lester,  2 
Va.  Cas.  198.  But  Hawkins  is  to  the  contrary. 
1  Hawk.  P.  C.  c.  44.  §  3. 
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is  still  recognized,  and,  as  was  stated  above, 
it  is  very  important.  According  to  the  weight 
of  authority,  in  the  absence  of  any  statute  on 
the  subject,  we  recognize  as  felonies  all  those 
crimes,  enumerated  above,  that  were  felonies 
at  common  law,  and  only  those  crimes,  what- 
ever may  be  the  punishment  imposed.^^ 

By  Statute. — Many  new  felonies  have, 
from  time  to  time,  been  created  by  statute, 
and  what  were  merely  misdemeanors  at  com- 
mon  law  have  in  some  cases  been  raised  to  the 
grade  of  felony.  Often  felonies  are  created 
by  declaring  in  express  terms  that  the  offense 
shall  be  deemed  or  taken  to  be  a  felony,  but 
they  may  be  created  by  implication.  Thus, 
if  a  statute  creating  an  offense  provides  for 
the  punishment  of  accessaries  as  such,  the  of- 
fense must  be  deemed  a  felony,  for,  as  we 
shall  see,  it  is  only  in  the  case  of  felonies  that 

"Js  Com.  V.  Newell,  7  Mass.  245;  Com.  v.  Barlow, 
4  Mass.  439;  State  v.  Murphy,  17  R.  I.  698. 

There  is  a  decision  to  the  contrary  in  New 
Hampshire.  It  was  there  held  that  the  English 
test  of  a  felony  does  not  apply  in  this  country, 
but  that,  even  in  the  absence  of  a  statute,  the 
term  applies  to  all  crimes  punishable  by  death 
or  imprisonment  in  the  state  prison,  and  only 
to  such  crimes.     State  v.  Felch,  58  N.  H.  1. 
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there  can  be  accessaries.^^  An  offense  can- 
not be  considered  as  impliedly  made  a  felony 
by  statute,  unless  such  an  intention  or  the 
part  of  the  legislature  is  clear,  and  the  impli- 
cation is  a  necessary  one.^^ 

Offenses  Punishable  bj/  Death  or  Confine- 
ment in  State  Prison. — Bv  statute  in  some 
states  it  is  expressly  declared  that  all  offenses 
that  are  punishable,  or  that  may  be  punished, 
by  death,  or  by  confinement  in  the  state  pris- 
on, are  felonies.^^  In  a  few  states  the  con- 
finement must  be  at  hard  labor.     Some  of  the 


88  Com.  V.  Macomber,  3  Mass.  254;  Com.  v. 
Barlow,  4  Mass.  439;  post,  §  164. 

8*  Thus,  where  a  statute  declared  that  one 
convicted  of  a  certain  offense  which  was  not  a 
felony  at  common  law  (assault  with  intent  to 
murder)  should  be  deemed  a  ''felonious*'  assault- 
er, and  the  same  term  was  used  In  another  stat- 
ute, by  which  it  was  clear  that  the  legislature 
did  not  intend  to  create  a  felony,  it  was  held 
that  the  term  might  be  applied  to  the  disposi- 
tion of  the  mind  of  the  assaulter,  and  not  as 
descriptive  of  the  offense,  and  that  the  statute, 
therefore,  did  not  make  the  offense  a  felony. 
Com.  V.  Barlow,  4  Mass.  439.  And  see  Com.  t. 
Newell,  7  Mass.  245. 

85  See  People  v.  Lyon,  99  N.  Y.  210;  Cook  v. 
State,  60  Ala.  39,  31  Am.  Rep.  31. 

Under  such  a  statute,  an  offense  not  punishable 
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Statutes  apply  only  to  the  term  "felony,'' 
when  used  in  a  statute.^® 

Under  such  a  statute,  it  is  the  possible  pun- 
ishment— the  punishment  that  may  be  im- 
posed— that  determines  whether  an  offense  is 

by  death  or  by  imprisonment  in  the  state  prison 
is  not  a  felony,  though  it  may  have  been  a  felony 
at  common  law.  Shay  v.  People,  22  N.  Y.  317; 
Nathan  t.  State,  8  Mo.  631. 

A  statute  which  merely  changes  the  punish- 
ment for  offenses  that  were  felonies  at  common 
law  from  death  to  imprisonment  in  the  state 
prison  does  not  have  the  effect  of  reducing  the 
grade  of  such  offenses  from  felony  to  misde- 
meanors. The  grade  remains  the  same  as  at 
common  law.    State  v.  Dewer,  65  N.  C.  572. 

3«Thus,  a  statute  declaring  that  the  term  "fel- 
ony," when  "used  in  any  statute,"  shall  be  con- 
strued to  mean  an  offense  for  which  the  offender, 
on  conviction,  shall  be  liable  by  law  to  be  pun- 
ished by  imprisonment  in  the  state  prison,  does 
not  make  an  offense  a  felony  which  was  only  a 
misdemeanor  at  common  law,  though  it  may  be 
punished  by  imprisonment  in  the  state  prison, 
but  it  merely  furnishes  a  definition  of  the  term 
"felony,"  when  it  is  used  in  some  statute.  Wilson 
V.  State,  1  Wis.  184;  Nichols  v.  State,  35  Wis.  308. 

In  Michigan  the  statute  declares  that  "the  term 
'felony.*  when  used  in  this  title,  or  in  any  other 
statute,  shall  be  construed  to  mean  an  offense 
for  which  the  offender,  on  conviction,  shall  be 
liable  by  law  to  be  punished  by  death  or  by  Im- 
prisonment In  the  state  prison,"    It  is  held  that 
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a  felony,  and  not  the  punishment  that  is  act- 
ually imposed  in  a  particular  case.*'' 

No  offense  against  the  United  States — ^that 
is,  no  violation  of  the  federal  laws — is  a  fel- 


this  is  only  a  legislative  definition  of  the  term, 
as  used  in  those  provisions  of  the  statute  where 
neither  the  particular  offense,  nor  its  grade,  is 
otherwise  indicated  than  by  the  use  of  this  term; 
and  that  those  acts  which  were  felonies  at  com- 
mon law  remain  such,  notwithstanding  the  stat- 
ute, though  by  statute  they  may  be  subjected  to 
a  less  punishment  than  that  mentioned.  Dren- 
nan  v.  People,  10  Mich.  169. 

37  People  V.  Lyon,  99  N.  Y.  210;  People  v. 
Hughes,  137  N.  Y.  33;  People  v.  War,  20  Cal.  117; 
Johnston  v.  State,  7  Mo.  183;  Ingram  v.  State,  7 
Mo.  293;  State  v.  Waller,  43  Ark.  381;  State  v. 
Mayberry.  48  Me.  218;  Rafterty  v.  State,  91  Tenn. 
655;  Benton  v.  Com.,  89  Va.  570;  State  v.  Harr,  38 
W.  Va.  58.  And  see  People  v.  Brigham,  2  Mich. 
550;  Firestone  v.  Rice,  71  Mich.  377,  381;  State 
V.  Rouch,  47   Ohio  St.   478,   481. 

"The  maximum  punishment  to  which  he  is 
liable  to  be  subjected  is  the  test  by  which  the 
degree  of  the  crime  must  be  determined."  Peo- 
ple V.  Lyon,  supra. 

This  statutory  definition  of  felony  must  be 
construed  as  relating  to  the  punishment  pre- 
scribed for  the  crime,  without  regard  to  any 
personal  exemption  of  the  criminal.  Therefore, 
one  who  is  convicted  and  sentenced  for  an  of- 
fense  punishable   by   imprisonment  in   the   statQ 
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ony,  unless  it  is  expressly  declared  to  be  &o 
by  an  act  of  congress.*® 

Misdemeanors, — All  crimes  that  are  not 
treason  or  felony  are  misdemeanors. 
4.  Infamous  Crimes. 

The  term  '^infamous"  was  applied  at  com- 
mon law  to  crimes  disqualifying  convicts  as 
witnesses.  They  included  treason  and  felon- 
ies, and  also  forgery  and  other  misdemeanors 
affecting,  by  falsehood  and  fraud,  the  admin- 
istration of  justice,  such  as  ])orjurv,  conspir- 
acy to  falsely  accuse  one  of  crime,  etc.,  but 
did  not  include  cases  of  cheating,  assault  and 
battery,  and  other  mere  breaches  of  the  peace, 

prison  is  convicted  and  sentenced  for  a  felony, 
though  by  statute,  because  of  his  youth,  he  Is 
sent,  not  to  state  prison,  but  to  the  house  of 
refuge.    People  v.  Park,  41  N.  Y.  21. 

In  Illinois  the  decisions  are  not  in  accord  with 
this  view.  The  statute  in  that  state  declares  to 
be  felonies  all  offenses  "punishable"  by  death  or 
imprisonment  in  the  state  prison,  and  it  is  held 
that  this  means  that  the  offense  "must"  be  so 
punished,  and  that  an  offense  which  may  be  pun- 
ished either  by  imprisonment  in  the  penitentiary 
or  by  a  fine  only,  in  the  discretion  of  the  jury,  is 
a  misdemeanor  only.  Lamkin  v.  People,  94  111. 
601;  Baito  v.  People,  123  HI.  428. 

Min  re  Acker,  66  Fed.  290;  U.  S.  v.  Belvin, 
46  Fed.  381. 
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etc.^®  It  was  the  nature  of  the  offense,  and 
not  the  punishment,  that  rendered  it  infam- 
ous. 

The  term,  however,  is  not  always  used  in 
this  sense.  It  is  declared  in  the  federal  con- 
stitution that  no  person  shall  be  held  to  an- 
swer for  a  capital  or  "otherwise  infamous  of- 
fense," unless  on  a  presentment  or  indictment 
by  a  grand  jury,  but  the  term  "infamous''  is 
not  defined."*''  There  are  similar  provisions 
in  some  of  the  state  constitutions  and  stat- 
utes.'*^ Some  of  the  lower  federal  courts  have 
held  that  this  i)r()vision  only  requires  an  in- 
dictment for  such  offenses  as  disqualified  a 
witness  at  common  law,'*^  but  the  supreme 
court  has  overruled  them  in  a  hite  case,  and 
has  decided  that  anv  offense  is  infamous, 
within  the  meaning  of  the  provision,  that 
may  be  punished  by  death  or  by  imprison- 


38  1  Greenl.  Ev.  §  373;  Ex  parte  Wilson,  114  U. 
S.  417;  People  v.  Sponsler,  1  Dak.  289;  King  v. 
State.  17  Fla.  183;  Com.  v.  Shaver.  3  Watts  & 
S.   (Pa.)  338. 

*o  Const.  U.  S.  Amend,  art.  5. 

*i  See  Const.  N.  Y.  art.  1,  §  6. 

42  u.  S.  V.  Maxwell,  3  Dill.  275,  Fed.  Cas.  No. 
15,750.  There  are  state  court  decisions  to  the 
same  effect.     People  v.  Sponsler,  1  Dak.  289. 
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ment  in  a  st^te  prisou,  with  or  without  hard 
labor." 

5.  Crimes  Mala  in  8e  and  i^aia  Proliibita. 

Crimes  are  divided  into  those  that  are  ma- 
la  ill  se,  or  wrong  in  themselves,  and  those 
that  are  mala  prohihita,  or  wrong  merely  be- 
cause they  are  prohibited  and  punished  by 
statute.  Crimes  mala  in  se  include  all  com- 
mon-law offenses,  for  the  common  law  pun- 
ishes no  act  that  is  not  wrong  in  itself.  They 
include,  in  addition  to  felonies,  all  breaches 
of  the  public  peace  or  order,  injuries  to  per- 
son or  property,  outrages  upon  public  de- 
cency or  good  morals,  and  willful  and  cor- 
rupt breaches  of  official  duty.  Acts  mala 
prohibita  include  any  act  forbidden  by  stat- 

*«Ex  parte  Wilson,  114  U.  S.  417;  Mackin  v. 
U.  S..  117  U.  S.  348;  U.  S.  v.  DeWalt,  128  U.  S. 
393;  Ex  parte  McClusky.  40  Fed.  71. 

The  term  "infamous"  has  been  construed  in 
the  same  way  by  some  of  the  state  courts.  Jones 
▼.  Robblns.  8  Gray  (Mass.)  329.  349;  People  v. 
Hanrahan.  75  Mich.  611. 

The  test  is  the  possible  punishment. — the  pun- 
ishment that  may  be  imposed,  and  not  the  pun- 
ishment actually  awarded  in  the  particular  case. 
Bi  parte  Wilson,  supra. 

In  Illinois,  "infamous"  crimes  are  enumerated 
in  the  statute,  and  are  murder,  rape,  kidnapping. 
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ute,  but  not  otherwise  wrong.**     This  dis- 
tinction has  been  criticized,  but  it  is  clear, 
and  is  often  of  the  utmost  importance.**^ 
6.  The  Merger  of  Offenses. 

The  same  act  often  involves  several  of- 
fenses, felonies,  or  misdemanors,  or  both. 
Thus,  every  murder  or  rape,  and  every  rob- 
herv  bv  actual  violence,  includes  an  assault 


perjury  and  subornation  of  perjury,  arson,  burg- 
lary, robbery,  sodomy,  or  other  crime  against 
nature,  incest,  larceny,  forgery,  counterfeiting, 
and  bigamy.    Crim.  Code  111.  c.  38,  par.  458. 

««Com.  V.  Adams,  114  Mass.  323,  19  Am.  Rep. 
362,  Beale's  Cas.  204. 

4B  Thus,  as  we  shall  see  in  dealing  with  assault 
and  battery  and  homicide,  and  with  criminal  in- 
tent, a  person  who,  in  doing  an  act,  causes  results 
not  intended  by  him,  may  be  punished  for  such 
results  if  his  act  was  malum  in  se,  whereas  he 
may  not  be  punishable  if  it  was  merely  malum 
prohibitum.  A  man  who  intentionally  assaults 
and  beats  another  is  guilty  of  manslaughter  if 
he  unintentionally  kills  him,  because  the  assault 
and  battery  is  malum  in  se.  Post,  §  263.  But  it 
has  been  held  that  a  person  who  accidentally 
drives  over  and  injures  another  while  driving  at 
a  speed  prohibited  by  a  statute  or  city  ordinance, 
but  not  recklessly,  is  not  guilty  of  a  criminal  as- 
sault and  battery  (and,  if  this  is  true,  he  would 
not  be  guilty  of  manslaughter  if  death  should  re- 
sult), as  the  excessive  speed  is  only  wrong  be- 
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and  battery.  Every  robbery  includes  lar- 
ceny. And  when  arson  is  committed,  and  a 
person  is  thereby  burned  to  death,  there  is 
both  arson  and  murder.  So,  if  a  person 
breaks  and  enters  a  house  with  intent  to  steal 
or  rape,  and  accomplishes  his  purpose,  there 
is  burglary,  and  also  larceny  or  rape.  The 
question  arises  in  such  cases,  whether  there 
may  be  a  prosecution  for  any  one  of  these  of- 
fenses, at  the  election  of  the  state',  or  whether 
one  of  them  merges  and  extinguishes  the 
others,  so  that  it  alone  can  be  prosecuted. 
This  is  what  is  meant  by  the  merger  of  of- 
fenses. 

The  common-law  rule  was  that,  if  the  of- 
fenses were  of  different  degrees,  there  was  a 
merger,  but  not  if  they  were  of  the  same  de- 
gree. Misdemeanors  merged  in  felonies,  as 
assault  and  battery  in  murder,  rape,  or  rob- 
bery, and  conspiracy  to  commit  a  felony  in 
the  felony,  if  committed,  etc."*®     But  there 

cause  prohibited  by  the  statute  or  ordinance. 
Com.  Y.  Adams,  114  Mass.  323,  19  Am.  Rep.  362, 
Beale's  Cas.  204. 

««Com.  Y.  Kingsbury,  5  Mass.  106;  State  y. 
Cooper,  13  N.  J.  Law,  361,  25  Am.  Dec.  490;  Peo- 
ple V.  Bruno,  6  Park.  Cr.  R.  (N.  Y.)  657;  Lambert 
V.  People,  9  Cow.  (N.  Y.)  578;  People  v.  McKane. 
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was  no  merger  of  a  felony  in  a  felony,  as  in 
the  ease  of  burglary  and  rape  or  larceny,  rob- 
bery and  the  included  larceny,  rape  and  mur- 
der, arson  and  murder,  etc.**"  Xor  was 
there  any  merger  of  a  misdemeanor  in  a 
misdemeanor,  as  of  an  attempt  or  conspiracy 
to  commit  a  misdemeanor  in  the  misdemean- 
or when  conmiitted.'*** 


7  Misc.  Rep.  478,  28  N.  Y.  Supp.  397;  People  v. 
Thorn,  21  Misc.  Rep.  130;  People  v.  Fish,  4  Park. 
Cr.  R.  (N.  Y.)  206;  People  v.  Richards,  1  Mich. 
217;  Com.  v.  Blackburn,  1  Duv.  (Ky.)  4;  Johnson 
V.  State.  26  N.  J.  Law.  313. 

*7  People  V.  Bristol,  23  Mich.  118;  Hamilton  v. 
State,  36  Ind.  280,  10  Am.  Rep.  22;  State  v.  May- 
berry.  48  Me.  218,  238. 

Statutory  felonies,  as  well  as  felonies  at  com- 
mon law,  are  within  this  rule.  At  common  law. 
an  assault  with  intent  to  rob  is  a  misdemeanor 
only,  and  robbery  is  a  felony.  At  common  law, 
therefore,  an  assault  with  intent  to  rob  merges 
in  the  robbery  if  it  is  committed.  There  is  no 
merger,  however,  if  an  assault  w^ith  intent  to 
rob  is  made  a  felony  by  statute,  as  by  a  statute 
making  it  punishable  by  imprisonment  in  the 
state  prison.     Hamilton  v.  State,  supra. 

*8  State  V.  Murphy.  6  Ala.  765,  41  Am.  Dec.  79; 
Hamilton  v.  State,  36  Ind.  280.  10  Am.  Rep.  22; 
State  V.  Mayberry,  48  Me.  219;  State  v.  Murray, 
15  Me.  100;  People  v.  Mather,  4  Wend.  (N.  Y.) 
229,  265,  21  Am.  Dec.  122;  People  v.  Richards.  1 
Mich.  216;    State  v.   Setter,  57  Conn.  461;    Com. 


NATURE  OF  CRIME  23 

The  doctrine  of  merger  of  offenses  seems  to 
have  been  repudiated  in  England.**®  It  has 
also  been  repudiated  in  some  of  our  states, 
and  in  others  the  courts  have  shown  a  strong 


V.  Blackburn.  1   Duv.   (Ky.)   4;   Orr  v.  People.  63 
III.  App.  305;  Berkowitz  v.  U.  S.,  93  Fed.  452. 

If.  in  the  particular  jurisdiction,  petit  larceny 
Is  a  misdemeanor  only,  and  not  a  felony,  as  at 
common  law,  a  conspiracy  to  commit  petit 
larceny  does  not  merge  in  the  larceny.  State  v. 
Setter,    supia. 

In  a  Massachusetts  case  (Com.  v.  Kingsbury,  5 
Mass.  106).  Chief  .Justice  Parsons  said  that  a  con- 
spiracy to  commit  a  misdemeanor  merges  in  the 
misdemeanor,  but  this  was  mere  obiter  dictum, 
and  is  not  sustained  by  the  authorities.  See  Peo- 
ple V.  McKane,  7  Misc.  Rep.  478,  28  N.  Y.  Supp. 
397. 

*»In  Reg.  V.  Button.  11  Q.  B.  929,  the  defend- 
ants were  charged  with  conspiracy  to  commit  a 
felony,  and  the  evidence  tended  to  show  that  the 
felony  was  in  fact  committed.  Lord  Denman  sus- 
tained the  prosecution  for  the  conspiracy.  *'A 
misdemeanor,"  he  said,  "which  is  a  part  of  a 
felony,  may  be  prosecuted  as  a  misdemeanor, 
though  the  felony  has  been  completed."  And 
again,  in  Reg.  v.  Neale,  1  Den.  C.  C.  37,  a  con- 
viction for  carnal  knowledge  of  a  young  girl, 
which  was  a  mere  misdemeanor,  was  sustained, 
though  the  evidence  showed  a  rape. 


24  CRIMES 

tendency  to  reject  it.^*^    Iii  some  states  it  has 
been  abolished  by  statute.*^^ 

50  See  State  v.  Setter,  57  Conn.  461,  14  Am.  St. 
Rep.  121;  State  v.  Vadnais,  21  Minn.  382;  Mitch- 
ell V.  State,  42  Ohio  St.  383. 

Bi  In  Michigan,  and  some  of  the  other  states, 
there  is  a  statute  expressly  providing  that  if, 
upon  the  trial  of  any  person  for  a  misdemeanor, 
the  facts  given  in  evidence  amount  in  law  to  a 
felony,  he  shall  not,  by  reason  thereof,  be  en- 
titled to  an  acquittal  of  the  misdemeanor.  Under 
such  a  statute,  a  misdemeanor  does  not  merge  in 
a  felony.     People  v.  Arnold,  46  Mich.  268. 

In  Massachusetts,  and  some  of  the  other  states, 
it  is  provided  that  whenever  a  person  indicted 
for  a  felony  shall  be  acquitted  of  part  of  the  of- 
fense charged,  and  convicted  of  the  residue,  he 
shall  be  adjudged  guilty  of  the  offense,  if  any, 
which  shall  be  substantially  charged  by  the  resi- 
due of  such  indictment,  and  shall  be  sentenced 
and  punished  accordingly.  Under  this  statute, 
misdemeanors  do  not  merge  in  felonies.  Thus, 
one  may  be  convicted  of  conspiracy  to  commit  a 
felony,  notwithstanding  actual  commission  of  the 
felony.  Com.  v.  Walker,  108  Mass.  309.  And 
there  may  be  a  conviction  of  assault  and  battery 
on  an  indictment  for  rape.  Com.  v.  Drum,  19 
Pick.  (Mass.)  479;  Com.  v.  Dean,  109  Mass.  349. 
See,  also,  Glover  v.  Com.,  86  Va.  382,  Beale's 
Gas.  133. 
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CHAPTEE  n. 

SOURCES  OF  THE  CRIMINAL  LAW. 

I.    Nbcessity  for  Prohibition  by  Law,  8 J  7-9. 
II.    The  Common  Law,  JJ  10-31. 

III.  The  Statute  Law,  J|  32-48. 

IV.  Expiration  and  Repeal  of  Laws,  H  49-53. 

I.  NECE88ltY    FOR    PROHIBITION     BY    LAW. 

7.  In  General. — To  be  a  crime,  an  act  must  be 
prohibited  and  made  punishable  by  law,  and  it 
must  be  so,  both  at  the  time  it  is  committed,  and 
at  the  time  it  is  punished.i  This  prohibition  is 
either  by  (a)  the  common  or  unwritten  law,  or 
(b)  by  statute. 

8.  Abolition  of  the  Common  Law. 

As  we  shall  presently  see  at  some  length, 
many  acts  are  prohibited  and  punished  by 
the  common  or  unwritten  law,  which  is  that 
portion  of  the  municipal  law  which  does  not 
rest  for  its  authority  upon  any  express  legis- 
lative enactment,  but  upon  usage  or  custom.^ 
Or  it  may  be  punished  by  the  statute  law,  or 
express  legislative  enactments.^  Unless  a 
prohibition  can  be  found  in  one  or  the  other, 

1  Ck>m.  y.  Marshall,  11  Pick.  (Mass.)  350,  22 
Am.  Dec.  377.  Beale's  Gas.  5. 

2  Post,  §  10  et  seq. 

3  Post,  §  32  ct  seq. 
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no    uct    whatever,    however    atrocious,    is    a 
crime."* 

Murder,  rape,  and  robbery  are  most  grievous 
crimes  by  the  common  hiw,  and  were  punish- 
ed bv  (h»ath,  but  they  would  not  be  crimes  at 
all  if  the  legislature  should  abolish  the  com- 
mon law,  as  has  been  done  in  several  states,^' 
and  inadvertentlv  fail  to  enact  a  statute  cov- 
ering  such  acts,  or  enact  a  statute  unconsti- 
tutionally. In  Ohio,  the  common  law  was 
abolished,  in  so  far  as  it  determines  what  acts 
are  crimes,  and  the  legislature  undertook  to 
cover  the  whole  field  by  statute.  It  neglect- 
ed, however,  to  ])rovide  for  the  pimishment 
of  a  man  who  should  have  carnal  knowledge 
of  a  girl  under  10  years  of  age  with  her  con- 
sent, and  when  such  an  act  was  committed  in 
that  state  some  years  ago,  the  court  had  to 
hold  that  it  was  not  a  crime,  and  could  not  be 
punished.^* 

9.  Repeal  of  Law  after  Commission  of  Act. 

As  will  be  shown  in  a  subsequent  section, 

*  Com.  V.  MarshaU.  supra;  Rust  v.  State.  4  Ind. 
528;  Smith  v.  State,  12  Ohio  St.  466,  80  Am.  Dec. 
355;  Com.  v.  Grover,  16  Gray  (Mass.)  602. 

•"•  Post.  §  14. 

«  Smith  V.  State,  12  Ohio  St.  466.  80  Am.  Dec, 


SOURCES  OF  THE  CRIMINAL  LAW        27 

an  act  committed  while  a  law  is  iii  force  pro- 
hibiting and  punishing  it  cannot  be  made  the 
subject  of  a  criminal  prosecution  after  the 
law  has  been  repealed  without  a  saving  clause 
as  to  acts  previously  committed.  The  law  must 
be  in  force  when  proceedings  arc  taken  to 
punish  for  the  act,  as  well  as  when  the  act  is 
committed.^ 

II.  THE  COMMON   LAW. 

10.  Definition. — By  the  ''common  law*'  is  meant 
that  portion  of  the  municipal  law  which  does  not 
rest  for  its  authority  upon  any  express  act  of  the 
legislature,  but  is  founded  upon  usage  and  custom. 
It  is  called  the  unwritten  law,  in  contradistinction 
to  the  written  or  statute  law.*^ 

The  common  law  in  the  United  States  consists 
in  the  common  law  of  England  as  it  existed  at  the 
time  the  colonists  emigrated  and  settled  in  Amer- 
ica, in  80  far  as  that  law  was  applicable  to  their 
new  conditions  and  surroundings,  and  except  in 
80  far  as  it  has  been  abolished  by  statute,  it  also 
includes    some    English    statutes    enacted    before 


355.  And  see  Mitchell  v.  State.  42  Ohio  St.  383; 
Estes  V.  Carter.  10  Iowa,  400.  See,  also,  post. 
514. 

7  Com.  V.  Marshall,  11  Pick.  (Mass.)  350,  22  Am. 
Dec.  377,  Beale's  Gas.  5;  Keller  v.  State,  12  Md. 
322,  71  Am.  Dec.  596;  post,  §  52. 

8  2  Cent.  Diet.  &  Cyc.  p.  1133;  2  Johns.  Univ. 
Cyc.  427.  "By  the  common  law  is  meant  those 
maxims,  principles,  and  forms  of  judicial  proceed- 
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that  time,  a  few  of  such  statutes  enacted  after- 
wards, but  before  the  Revolution,  and  some 
usages  adopted  by  the  colonists. 

11.  The  English  Common  Law. 

The  common  law  of  England,  otherwise 
called  the  "unwritten  law," — the  lex  non 
scripia, — is  based  upon  the  immemorial  usage 
and  general  consent  of  the  people,  and  not 
upon  legislative  enactment.  From  the  earliest 
times,  certain  rules  and  principles  have  been 
recognized  there,  and  applied  by  the  courts 
from  time  to  time  to  particular  cases,  as  they 
have  arisen.  These  rules  and  principles  con- 
stitute the  common  law  of  England.  "The  au- 
thority of  the  maxims  and  rules  of  the  com- 
mon  law,"  said  Blackstone,  "rests  entirely 
upon  general  reception  and  usage,  and  the 
only  method  of  proving  that  this  or  that  max- 
im is  a  rule  of  the  common  law  is  bv  showin*' 


ing  which  have  no  written  law  to  prescribe  or 
warrant  them,  but  which,  founded  on  the  laws  of 
nature  and  the  dictates  of  reason,  have,  by  usage 
and  custom,  become  interwoven  with  the  written 
laws,  and,  by  such  incorporation,  form  a  part  of 
the  municipal  code  of  each  state  or  nation  which 
has  emerged  from  the  loose  and  erratic  habits  of 
savage  government."  State  v.  Lafferty,  Tappan 
(Ohio)  113. 
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that  it  hath  always  been  the  custom  to  observe 
it."» 

12.  The  Common  Law  in  the  United  States. 

(a)  Offenses  against  the  States. — The 
common  law  in  the  United  States  consists,  for 
the  most  part,  of  the  common  law  of  England, 
except  in  so  far  as  it  has  been  abolished  by 
statute ;  but  it  also  includes  other  laws.  When 
our  ancestors  emigrated  from  England,  they 
brought  with  them  the  common  law  as  it  then 
existed,  except  such  parts  as  were  inapplica- 
ble to  their  new  state  and  condition.  This 
became  the  common  or  unwritten  law  of  the 
colonies  settled  by  the  English,  and  continued 
to  be  a  part  of  their  common  law  when  they 
became  states.  It  is  still  the  common  law  in 
the  various  states,  except  in  so  far  as  it  has 
been  abolished  or  superseded  by  statute.  ^^  In 


•  1  Bl.  Comm.  68.  See  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  270.  271. 

10  Com.  y.  Knowlton,  2  Mass.  630,  Beale's  Cas. 
1;  Com.  y.  Chapman,  13  Mete.  (Mass.)  68.  And 
see  Com.  y.  York,  9  Mete.  (Mass.)  93,  110;  Com. 
y.  Callaghan,  2  Va.  Cas.  460.  Beale's  Cas.  116; 
Anderson  y.  Com.  5  R^nd.  (Va.)  627,  16  Am.  Dec. 
776;  Com.  y.  Sharpless,  2  Serg.  &  R.  (Pa.)  91, 
Beale's  Cas.  113;  State  y.  Rollins,  8  N.  H.  650, 
569;  State  y.  Danforth,  3  Conn.  112,  114;  State  y. 
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Massachusetts  and  some  of  the  other  states  it 

Lafferty,  Tappan  (Ohio)  113;  Smith  v.  People, 
25  111.  17,  76  Am.  Dec.  780;  Walsh  v.  People,  65 
111.  58,  16  Am.  Rep.  569,  Beale's  Cas.  128;  State  v. 
Cawood,  2  Stew.  (Ala.)  360;  Pierson  v.  State,  12 
Ala.  149;  Porter  v.  State,  Mart.  &  Yerg.  (Tenn.) 
226;  Fields  v.  State,  1  Yerg.  (Tenn.)  156;  Simp- 
son V.  State,  5  Yerg.  (Tenn.)  356;  State  v.  Two- 
good,  7  Iowa.  252;  State  v.  Buchanan,  5  Har.  & 
J.   (Md.)   317,  333,  9  Am.  Dec.  534. 

In  Com.  V.  Chapman.  13  Mete.  (Mass.)  68,  69, 
Chief  Justice  Shaw  said:  **To  a  very  great  ex- 
tent, the  unwritten  law  constitutes  the  basis  of 
our  jurisprudence,  and  furnishes  the  rules  by 
which  public  and  private  rights  arc  established 
and  secured,  the  social  relations  of  all  persons 
regulated,  their  rights,  duties,  and  obligations 
determined,  and  all  violations  of  duty  redressed 
and  punished.  Without  its  aid.  the  written  law. 
embracing  the  constitution  and  statute  laws, 
would  constitute  but  a  lame,  partial,  and  impracti- 
cable system.  Even  in  many  (^ases  where  stat- 
utes have  been  made  in  respect  to  particular  sub- 
jects, they  could  not  be  carried  into  effect,  and 
must  remain  a  dead  letter,  without  the  aid  of 
the  common  law.  In  cases  of  murder  and  man- 
slaughter, the  statute  declares  the  punishment; 
but  what  acts  shall  constitute  murder,  what  man- 
slaughter, or  what  justifiable  or  excusable  homi- 
cide, are  left  to  be  decided  by  the  rules  and  prin- 
ciples of  the  common  law.  So.  if  an  act  is  made 
criminal,  but  no  mode  of  prosecution  is  directed, 
or  no  punishment  provided,  the  common  law  fur- 
nishes   its    ready    aid,    prescribing    the    mode    of 
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was  expressly  recognized  and  adopted  by  the 
constitution  or  by  statute.^ ^ 

Our  English  ancestors  also  brought  with 
them  such  of  the  English  statutes  as  had  been 
enacted  and  were  in  force  at  the  time  of  their 
emigration,  and  were  applicable  to  their  new 
condition,  and  these  also  became  a  part  of 
their  common  law,  without  being  re-enacted.^  ^ 
Other  English  statutes,  enacted  after  their 
emigration,  and  before  the  Revolution,  in 
amendment  or  modification  Of  the  common 
law,  were  adopted  in  the  colonies  by  general 


prosecution  by  indictment,  the  common-law  pun- 
ishment of  fine  and  imprisonment.  Indeed,  it 
seems  to  be  too  obvious  to  require  argument,  that 
without  the  common  law,  our  legislation  and 
jurisprudence  would  be  impotent,  and  wholly  de- 
ficient in  completeness  and  symmetry,  as  a  sys- 
tem of  municipal  law." 

11  See  Com.  v.  Chapman,  13  Mete.  (Mass.)  68; 
Com.  V.  ChurchUl,  2  Mete.  (Mass.)  118,  Beale's 
Cas.  6;  Com.  v.  York,  D  Mete.  (Mass.)  93.  110; 
Stuart  V.  People,  4  111.  395.  404;  State  v.  Cawood. 
2  Stew.   (Ala.)  360. 

12  Com.  V.  Chapman,  supra;  Com.  v.  Knowlton, 
2  Mass.  530,  Beale's  Cas.  1;  State  v.  Moore,  26 
N.  H.  448,  455,  59  Am.  Dee.  354;  State  v.  Rollins, 
8  N.  H.  550,  559. 


32  CRIMES 

consent,  and  thus  boeanie  a  part  of  their  com- 
mon law.^^ 

In  addition  to  these  sources  of  onr  common 
law,  some  usages  growing-  out  of  the  peculiar 
situation  and  exigencies  of  the  colonists  were 
ad()]ited  by  general  consent.^* 

No  part  of  the  common  law  of  England  was 
adoptrnl  or  is  in  force  in  this  country  that  is 
ina])plical)le  to  our  state  and  condition:  and 
as  the  condition  of  the  people  may  vary  in  the 
different  states,  what  is  recognized  as  common 
law  in  one  state  may  not  be  so  recognized  in 
another.^  ** 

Louisiana  and  Texas,  having  been  settled 
resi)ectively  by  the  French  and  Spanish,  were 
originally  subject  to  the  civil  law,  but  the 
common  law  as  to  crimes  and  criminal  prose- 

>3Com.  V.  Chapman,  supra;  Com.  v.  Knowlton, 
supra. 

Generally,  however,  statutes  passed  in  England 
after  emigration  did  not  become  a  part  of  our 
common  law.    Com.  v.  Lodge.  2  Grat.  (Va.)  580. 

^*  Com.  V.  Chapman,  supra;  Com.  v.  Knowlton, 
supra. 

15  People  V.  Randolph,  2  Park.  Cr.  R.  (N.  Y.) 
174;  Williams  v.  State,  14  Ohio.  222  45  Am.  Dec. 
536;  Stuart  v.  People,  4  111.  395,  404;  Simpson  v. 
State.  5  Yerg.  (Tenn.)  356. 
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cutions  has  been  adopted  by  statute  in  both 
states  to  some  extent.^® 

(6)   Offenses  against  the  United  States.-  - 
The  federal  courts  cannot  exercise  common- 


i«  See  State  v.  McCoy.  8  Rob.  (La.)  545,  41  Am. 
Dec.  301;    Grinder  v.   State,  2  Tex.   339. 

In  Louisiana,  the  act  of  1805,  for  the  punish- 
ment of  crimes,  defined  many  offenses,  but,  in  the 
case  of  a  number  of  the  more  familiar  crimes, 
such  as  murder,  rape,  robbery,  etc.,  simply  de- 
scribed them  by  name,  without  further  definition; 
and  section  33  of  the  act  provided  that  the  crimes 
"hereinbefore  named"  should  be  "taken,  intended, 
and  construed  according  to  the  common  law  of 
England."  The  present  statute  leaves  out  the 
words  first  quoted,  and  declares:  "All  crimes,  of- 
fenses, and  misdemeanors  shall  be  taken,  intend- 
ed, and  construed  according  to  and  in  conformity 
with  the  common  law  of  England,"  etc.  It  has 
been  held  that  this  does  not  adopt  the  common 
law,  so  as  to  punish  in  Louisiana  all  the  crimes 
known  to  the  common  law,  but  merely  adopted 
the  common-law  definitions  of  those  offenses  de- 
clared to  be  crimes  by  the  act  of  1805.  State  v. 
Smith,  30  La.  Ann.  846;  State  v.  Depass,  31  La. 
Ann.  487;  State  v.  Gaster,  45  La.  Ann.  636.  Ex- 
cept to  this  extent,  there  can  be  no  crime  in 
Louisiana  which  is  not  defined  and  denounced  by 
statute.  Except  as  to  the  crimes  denounced  by 
name  in  the  act  of  1805,  and  which  are  to  be  taken 
according  to  the  common-law  definitions,  the  leg- 
islature must  define  crimes.  State  v.  Gaster.  45 
La.  Ann.  6C0. 
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law  jurisdiction  in  criminal  cases.  Under  the 
constitution  of  the  United  States,  thev  can 
exercise  such  power  only  as  is  conferred  upon 
them  by  congress.  Therefore,  before  any  act 
can  be  punished  as  a  crime  against  the  United 
States,  congress  must  make  it  a  crime,  afiix 
a  punishment,  and  declare  the  court  whicli 
shall  have  jurisdiction  of  the  oflPense.^^  Con- 
gress has  passed  statutes  making  many  acts 
crimes,  and  conferring  jurisdiction  of  them 
upon  the  federal  courts.  In  many  instances 
it  has  merely  designated  the  oflPenses  by  their 
common-law  name,  as  "murder,"  "manslaugh- 
ter," "robbery,"  etc.  In  such  cases  we  must 
look  to  the  common  law  for  the  definition  of 
the  offense.^®  The  offense,  however,  is  purely 
a  statutorv  one. 

(c)  Offenses  in  the  District  of  Columbia. 
— The  common  law  of  Maryland,  as  it  existed 
at  the  time  the  territorv  embraced  in  the  Dis- 


17  This  was  settled  In  1812  in  U.  S.  v.  Hudson, 
7  Cranch  (U.  S.)  32,  Beale's  Cas.  3;  and  it  was 
held  in  that  case  that  for  this  reason  the  circuit 
court  of  the  United  States  for  the  district  of 
Connecticut  could  not  take  Jurisdiction  of  an  in- 
dictment for  a  libel  on  the  president  and  con- 
gress.   See,  also,  U.  S.  v.  Eaton,  144  U.  S.  677. 

18  In  re  Greene,  52  Fed.  104;  U.  S.  v.  Copper- 
smith, 4  Fed.  198. 
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trict  of  Columbia  was  ceded  bv  that  state  to 
the  United  States,  and  the  statutes  in  force  at 
that  time,  continued  in  force  in  the  District 
when  it  was  created  by  congress,  and  are  now 
in  force  there  except  in  so  far  as  they  have 
been  changed  by  act  of  congress.^® 

13.  How  the  Common  Law  is  Evidenced  and  De- 
termined. 

For  the  most  part,  the  common  law  is  in 
fact  unwritten  law, — usage  and  tradition, — 
but  there  is  abundant  evidence  of  it  in  the  re- 
ports of  decisions,  and  in  the  writings  of  rec- 
ognized authorities,  like  Coke,  Hale,  Haw- 
kins, Foster,  East,  and  others.  The  judgejj 
determine  from  such  soiirces  what  the  law  is. 
What  this  law  is,  said  Blackstone,  is  to  be  de- 
termined 'T)y  the  judges  in  the  several  courts 
of  justice.  They  are  the  depositaries  of  the 
laws,  the  living  oracles,  who  must  decide  in 
all  cases  of  doubt,  and  who  are  bound  by  oath 
to  decide  according  to  the  law  of  the  land. 
The  knowledge  of  that  law  is  derived  from  ex- 
perience and  study,  *  *  *  and  from  being 

itPoHard  v.  Lyon,  91  U.  S.  225,  238;  U.  S.  v. 
Simms,  1  Cranch  (U.  S.)  252;  KendaH  v.  U.  S., 
12  Pet.  (U.  S.)  613;  State  v.  Cummings,  33  Conn. 
260,  89  Am.  Dqc.  208. 
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long  personally  accustomed  to  the  judicial  de- 
cisions of  their  predecessors."  ^^  "In  coming 
to  such  decision,"  said  Chief  Justice  Shaw, 
"judges  are  boimd  to  resort  to  the  best  sources 
of  instruction,  such  as  the  records  of  courts  of 
justice,  well-aiithenticated  histories  of  trials, 
and  books  of  reports,  digests,  and  brief  state- 
ments of  such  decisions,  prepared  by  suitable 
persons,  and  the  treatises  of  sages  of  the  pro- 
fession, whose  works  have  an  established  rep- 
utation for  correctness."  ^^ 

In  other  words,  it  is  the  duty  of  the  courts 
to  determine  what  the  established  rules  and 
customs  of  the  common  law  are,  and  then  to 
apply  them  to  the  facts  of  the  particular  case 
that  mav  be  before  them  for  decision.  It  is 
not  necessary  that  they  shall  be  able  to  point 
to  a  decided  case  exactly  similar  in  its  facts. 
It  is  sufficient  if  the  facts  bring  the  case  with- 
in established  j)rineiples.  "Acts  deemed  to  be 
injurious  to  the  public  have,  in  some  in- 
stances, been  held  to  be  misdemeanors,  be- 
cause it  appeared  to  the  court,  before  which 

20  1  Bl.  Comm.  69. 

31  Com.  V.  Chapman,  13  Mete.  (^Mass.)  68.  And 
see  Anderson  v.  Com..  5  Rand.  (Va.)  627,  16  Am, 
Dec.  776. 
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they  were  tried,  that  there  was  an  analogy 
between  such  acts  and  others  which  had  been 
held  to  be  misdemeanors,  although  such  first- 
mentioned  acts  were  not  forbidden  by  any  ex- 
press law,  and  although  no  precedent  exactly 
applied  to  them."  ^^ 


22  Steph.  Dig.  Crim.  Law,  art.  160.  And  see 
Com.  V.  York,  9  Mete.  (Mass.)  93,  110;  Com.  v. 
Callaghan.  2  Va.  Cas.  460,  462,  Beale's  Cas.  116; 
Walsh  V.  People,  65  111.  58,  16  Am.  Rep.  569, 
Beale's  Cas.  128;  Com.  v.  Sharpless,  2  Serg.  & 
R.  (Pa.)  91,  Beale's  Cas.  113;  State  v.  Buchanan, 
5  Har.  &  J.  (Md.)  317,  333. 

"It  is  impossible  to  find  precedents  for  all  of- 
fenses. The  malicious  ingenuity  of  mankind  is 
constantly  producing  new  inventions  in  the  art 
of  disturbing  their  neighbors.  To  this  invention 
must  be  opposed  general  principles,  calculated 
to  meet  and  punish  them."  Com.  v.  Taylor,  5 
Binn.  (Pa.)  277. 

In  the  introduction  to  Stephen's  Digest  of  the 
Criminal  Law  (page  VIII.)  it  is  said:  "It  is  not 
till  a  very  late  stage  in  its  history  that  law  is 
regarded  as  a  series  of  commands  issued  by  the 
sovereign  power  of  the  state.  Indeed,  even  in 
our  own  time  and  country,  that  conception  of  it 
is  gaining  ground  very  slowly.  An  earlier,  and, 
to  some  extent,  a  still  prevailing,  view  of  it  is 
that  it  is  more  like  an  art  or  science,  the  prin- 
ciples of  which  are  at  first  enunciated  vaguely, 
and  are  gradually  reduced  to  precision  by  their 
application    to   particular   circumstances.      Some- 
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14.  Abolition  of  the  Common  Law. 

In  some  states,  the  common  law,  in  so  far 
as  it  punishes  offenses,  has  been  altogether 
abolished,  while  in  all  states  it  has  been  to 
some  extent  abrogated  or  superseded  by  stat- 
ute. The  question,  what  constitutes  an  im- 
plied repeal  of  the  common  law,  will  be  con- 
sidered in  another  section.^^ 

In  Ohio,  no  act,  however  atrocious, — even 
sodomy, —  can  be  punished  criminally  except 
in  pursuance  of  a  statute.^*     • 

how,  no  one  can  say  precisely  how,  •  •  • 
certain  principles  came  to  be  accepted  as  the  law 
of  the  land.  The  Judges  held  themselves  bound 
to  decide  the  cases  which  came  before  them  ac- 
cording to  those  principles,  and,  as  new  combina- 
tions of  circumstances  threw  light  on  the  way  in 
which  they  operated,  the  principles  were,  in  some 
cases,  more  and  more  fully  developed  and  quali- 
fied, and,  in  others,  evaded  or  practically  set  at 
naught  and  repealed.  Thus,  in  order  to  ascertain 
what  the  principle  is  at  any  given  moment,  it  is 
necessary  to  compare  together  a  number  of  de- 
cided cases,  and  to  deduce  from  them  the  prin- 
ciples which  they  establish." 

23  Post,  §  51. 

24  State  v.  Smith.  12  Ohio  St.  466,  80  Am.  Doc. 
355;  Mitchell  v.  State,  42  Ohio  St.  383;  State  v. 
Lafferty.  Tappan  (Ohio)  113,  to  the  contrary,  is 
overruled.     See  Mitchell  v.  State,  supra. 
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In  Iowa,  the  principles  of  the  common  law 
are  recognized  for  the  purpose  of  construing 
a  statute  punishing  a  crime,  and  merely  de- 
scribing it  bv  a  name  knowni  to  the  common 
law,  as  murder,  robbery,  assault  and  battery, 
etc.,^^  but  no  act  is  punishable  as  a  crime  un- 
less it  is  made  so  bv  statute.^® 

In  Indiana,  it  is  expressly  declared  by  stat- 
ute that  crimes  and  misdemeanors  "shall  be 
defined,"  and  "the  punishment  therefor  fix- 
ed," by  statute,  and  not  otherwise.  No  act 
is  a  crime  imless  it  is  made  so  by  statute.^^ 
But  it  has  been  held  that  this  provision  does 
not  prevent  the  legislature,  in  punishing  an 
act  which  was  an  offense  at  common  law, 
from  describing  it  by  merely  giving  its  com- 
mon-law name.  The  common  law  may  then 
be  looked  to  in  order  to  ascertain  what  acts 
are  necessarv  to  constitute  the  crime.^® 

In  Texas  it  was  formerly  provided  that  no 
person  should  be  punished  for  any  act  or 
omission,  as  a  penal  offense,  unless  the  same 

25  state  V.   Twogood,  7  Iowa,  252. 

2«  Estes  V.  Carter,  10  Iowa,  400. 

27  Stephens  v.  State,  107  Ind.  185;  Jones  v. 
State,  59   Ind.   229. 

2RLedgerwood  v.  State,  134  Ind.  81;  State  v. 
Berdetta,  73  Ind.  185,  38  Am.  Rep.  117. 


40  CRIMES 

should  be  "exj)ressly  defined"  bv  statute,"** 
and  it  was  held  neccssarv,  not  onlv  to  declare 
an  act  punisliable  by  statute,  but  also  to  ex- 
pressly define  the  offense.  To  prescribe  a 
punishment  for  an  oifense  without  defininji^ 
it  further  than  by  giving  it  a  conunon-law 
name  was  not  enough.^^  The  present  statiitc 
is  different.  It  provides  that  no  person  shall 
be  punished  for  any  act  or  omission  unless 
the  same  **is  made  a  penal  offenj?e,''  and  a 
penalty  is  aflixed  by  statu t(\^^  t  nder  this 
provision  it  is  no  longer  necessary  that  of- 
fenses shall  be  defined  further  than  bv  usiuij 
a  name  known  to  the  common  law.^^ 

In  Louisiana,  with  some  exceptions,  no  act 
is  a  crime  unless  defined  bv  statute.^^ 

In  most  states,  the  common  law,  in  so  far 
as  it  punishes  crimes,  has  not  been  altogether 
abolished.  It  has  been  to  some  extent  repeal- 
ed  or   superseded   by   statute,^*    but   where 


2i»  Pasch.  Dig.  art.  1605. 

80  state  V.  Poster,  31  Tex.  578;  Wolff  v.  State. 
«  Tex.  App.   195. 

SI  Pen.  Code,  art.  3. 

32  Ex  parte  Bergen,  14  Tex.  A.pp.  52;  Prindle 
V.  State,  31  Tex.  Cr.  R.  551,  37  Am.  St.  Rep.  833. 

"Ante,    §  12,   note   16. 

»4  Post,  §§  12,  14,  51. 
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there  has  been  no  express  repeal,  an  act  which 
was  an  offense  at  common  law,  and  which  is 
not  covered  by  any  statute,  may  still  be  pun- 
ished as  a  common-law  crime.^^ 

15.  Act8  and  Omissions  Prohibited  and   Punished 
at  Common  Law — In  General. 

It  may  be  laid  down,  as  a  general  rule  of 
the  common  law,  that  any  act,  or  any  omis- 
sion of  a  legal  duty,  that  injures  or  tends  to 
injure  the  community  at  large  to  such  an  ex- 
tent that  public  policy  requires  the  state  to 
interfere  and  punish  the  wrongdoer  is  a 
crime,  and  renders  the  wrongdoer  liable  to 
indictment.^®    But  an  act  which  injures  a  sin- 

3i  See  State  v.  Pulle.  12  Minn.  164  (overruling 
the  dictum  to  the  contrary  in  Benson  v.  State,  5 
Minn.  19);  Smith  v.  People,  25  IH.  17,  76  Am. 
Dec.  780,  Beale's  Cas.  811;  People  v.  Crowley, 
23  Hun  (N.  Y.)  412;  Com.  v.  McHale,  97  Pa.  St. 
397,  39  Am.  Rep.  808;    post,  §  51. 

3«  In  the  case  of  Cora.  v.  McHale,  97  Pa.  St. 
397.  39  Am.  Rep.  808,  where  fraud  in  an  election 
of  public  officers  was  held  a  misdemeanor  at 
common  law,  it  was  said:  "We  are  of  opinion 
that  all  such  crimes  (acts)  as  especially  affect 
the  public  society  are  indictable  at  common  law. 
The  test  is  not  whether  precedents  can  be  found 
in  the  books,  but  whether  they  injuriously  affect 
the  public  policy  and  economy."    See.  also,  Walsh 


42  CRIMBS 

gle  individual  only,  or  a  few  individuals,  and 
does  not  injure  or  threaten  the  other  members 
of  the  community  to  such  an  extent  as  to  re- 
quire  interference  and  punishment  by  the 
state,  is  a  mere  i>rivate  wrong,  and  must  be 
left  to  be  redressed  in  a  civil  action  bv  the 
party  or  parties  injured.^'  This  principle 
has  been  api)lied  by  the  courts  again  and 
again  to  thefacts  of  particular  cases,  and  in 
this  way  narrower  and  more  definite  rules 
have  become  established.  These  rules  are  suf- 
ficient to  cover  almost  anv  fact  or  combination 

V.  People,  65  111.  58,  16  Am.  Rep.  569,  Beale's 
Cas.  128. 

"Whatever  acts  are  wicked  and  immoral  in 
themselves,  and  directly  tend  to  injure  the  com- 
munity, are  crimes  against  the  community,  which 
not  only  may,  but  must,  be  repressed  and  pun- 
ished, or  government  and  social  order  cannot  be 
preserved.  It  is  this  salutary  principle  of  the 
common  law  which  spreads  its  shield  over  so- 
ciety, to  protect  it  from  the  incessant  activity 
and  novel  inventions  of  the  profligate  and  un- 
principled,— inventions  which  the  most  perfect 
legislation  could  not  always  see  and  guard 
against."     State  v.  Lafferty,  Tappan   (Ohio)   113. 

87  Rex  V.  Wheatly,  2  Burrows,  1125,  1  W.  Bl. 
273,  Beale's  Cas.  97;  Kilpatrick  v.  People,  5  Denio 
(N.  Y.)  277;  Com.  v.  Webb,  6  Rand.  (Va.)  726. 
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of  facts,  and  therefore  it  is  seldom  necessary 
to  apply  the  broader  principle.  Illustrations 
of  its  application,  and  the  narrower  princi- 
ples that  have  sprung  from  it,  will  appear  in 
the  following  sections. 

16.  Frauds  in  General. 

If  a  man  fraudulently  takes  and  carries 
av7ay  another's  goods  without  his  consent, 
with  intent  to  steal  them,  he  is  guilty  of  lar- 
ceny at  common  law, — a  felony ;  '*  and  if  a 
man  defrauds  another  of  his  money  or  prop- 
erty by  the  use  of  false  weights,  measures,  or 
tokens  of  a  public  nature,  against  which  com- 
mon prudence  cannot  guard,  he  is  guilty  of  a 
cheat  and  misdemeanor  at  common  law;^* 
and  if  lie  joins  another  in  a  conspiracy  to  de- 
fraud, he  is  guilty  of  a  misdemeanor.*^  It 
was  considered  by  the  common  law  that  or- 
dinary care  and  prudence  could  not  guard 
against  these  acts,  and  that  the  whole  com- 
munity was  threatened  to  such  an  extent  that 
the  state  should  interfere  for  its  protection, 

s»  Post,  S  303  et  seq. 

5»Reg.  V.  Mackarty,  2  Ld.  Raym.  1179;  post, 
§  350  et  seq. 

*o  Reg.  V.  Mackarty,  supra;  Com.  v.  Warren,  6 
Mass.  74;  post,  §  144. 
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and  therefore  these  frauds  were  held  to  be 
crimes.    Thev  have  been  so  regarded  from  the 

4.'  O 

earliest  times. 

On  the  other  hand,  the  common  law  con- 
sidered that  conmion  prudence  conld  sufii- 
ciently  guard  against  cheating  by  mere  falser 
representations  or  lies,  without  the  use  of 
false  measures,  weights,  or  tokens,  and  with- 
out conspiracy,  and  such  cheats  were  held  not 
to  be  crimes,  but  mere  private  wrongs.  Such 
is  the  case  at  common  law  when  a  man  sells 
an  unsound  horse  on  a  false  and  fraudulent 
representation  that  it  is  sound,  or  sells  and 
agrees  to  deliver  a  certain  quantity  of  liquor, 
and  fraudulently  delivers  a  less  quantity  as 
and  for  the  quantity  agreed  upon,  using  no 
false  measures.*^     The  same  is  true  of  fraud- 


♦1  Rex  V.  Wheatly,  2  Burrows,  1125,  1  W.  Bl. 
273,  Beale's  Cas.  97;  Com.  v.  Warren,  6  Mass. 
74;  People  v.  Garnett,  35  Cal.  470.  95  Am.  Dec. 
125;  People  v.  MHler,  14  Johns  (N.  Y.)  371; 
People  V.  Babcock,  7  Johns.  (N.  Y.)  201;  Middle- 
ton  V.  State,  Dudley  (S.  C.)  275;  post,  §  351. 

In  a  case  involving  the  facts  last  mentioned 
in  the  text.  Lord  Mansfield  said:  "That  the  fact 
here  charged  should  not  be  considered  as  an  in- 
dictable offense,  but  left  to  a  civil  remedy  by  an 
action,  is  reasonable  and  right,  in  the  nature  of 
the   thing,   because   it   is   only   an   inconvoiM.  : 
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lilent  breach  of  trust  and  confidence,  as  in 
cases  of  embezzlement.  This  is  not  a  crime  at 
common  law.'*^ 

Fraud  in  an  election  of  public  officers  di- 
rectly affects  the  public  at  large,  and  is  a  mis- 
demeanor at  common  law.**^ 
17.  Trespasses  in  General. 

If  a  trespass  does  not  injure  or  threaten 
to  injure  the  public  to  such  an  extent  that 
public  policy  requires  the  state  to  interfere, 
it  is  a  mere  private  wrong,  and  not  a  crime. 
For  this  reason  it  has  been  held  that  it  is  not 
a  crime  to  break  the  windows  of  a  house, 
though  it  be  done  willfully  and  maliciously, 
if  it  be  not  done  at  night,  nor  in  a  secret  man- 
ner, nor  in  such  a  way  as  to  disturb  the  public 
peace.**    The  same  is  true  of  a  bare  trespass 

and  injury  to  a  private  person,  arising  from  that 
private  person's  own  negligence  and  carelessness 
in  not  measuring  the  liquor,  upon  receiving  it, 
to  see  whether  it  held  out  the  Just  measure  or 
not.  The  offense  that  is  indictable  must  be  such 
a  one  as  affects  the  public/'  Rex  v.  Wheatly. 
supra.  See  post,  9  351. 
42  Post,  S  341,  et  seq. 

*»Com.  V.  McHale,  97  Pa.  St  397,  39  Am.  Rep. 
$08;  post,  §  444. 

44Kilpatrick  v.   People,   5   Denio   (N.   Y.)    277; 
post,  ;  419. 
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upon  land  or  goods,  not  accompanied  by  actu- 
al force  or  threatened  violence,  so  as  to 
amount  to  a  breach  of  the  peace.*** 

It  is  otherwise,  however,  when  a  trespass 
is  committed  under  such  circumstances  as  to 
threaten  or  injure  the  whole  community. 
Murder,  manslaughter,  rape,  robbery,  burg- 
lary, and  arson  are  all  trespasses  against  the 
person  or  property,  and  they  are  all  felonies 
at  common  law.**  Tt  is  clear  that,  if  such  acts 
are  not  pimished  by  the  state,  the  security  of 
the  whole  community  is  affected ;  and  so  it  is 
of  many  less  grevious  trespasses.  Any  tres- 
pass that  constitutes  a  breach  of  the  public 
peace  and  order,  or  that  threatens  a  breach  of 
the  public. peace  and  order,  is  a  crime  at  com- 
mon law.  Thus  it  is  a  misdemeanor  at  com- 
mon law  to  commit  a  trespass  on  real  prop- 
erty, if  it  is  committed  under  such  circum- 
stances  as  to  constitute  or  cause  a  breach  of 
the  peace.^"     And  it  has  been  held  a  misde- 

*5  Rex  V.  Storr,  3  Burrows,  1698 ;  Rex  v.  Blake, 
3  Burrows,  1731;  Com.  v.  Edwards,  1  Ashm. 
(Pa.)  46;  post,  §  418. 

♦8  See  these  specific  crimes,  post,  §§  197  et  seq., 
303  et  seq.,  400  et  seq. 

*TCom.  V.  Taylor,  5  Binn.  (Pa.)  277;  Rex  v. 
Hood.  Sayer,  161;  post,  §  418. 
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meaner,  and  not  merely  a  private  wrong,  to 
destroy  another's  property  maliciously,  and 
in  a  secret  manner,*®  or  to  maliciously  and 
wantonly  kill  or  maim  a  domestic  animal,*^ 
for  these  acts  have  a  direct  tendency  to  pro- 
voke violent  retaliation,  and  therefore  to 
cause  breaches  of  the  peace.*^^ 

18.  Nuisances  in  Generai. 

The  same  distinction  exists  as  to  nuisances. 
A  nuisance  which  affects  the  health  or  com- 
fort of  a  particular  individual  only,  or  of  a 
few  individuals,  is  a  mere  private  nuisance, 
to  be  redressed  or  abated  by  a  civil  action  ;*^ 
but  if  it  affects  the  health  or  comfort  of  the 
entire  neighborhood,  or  the  passers-by  on  a 
public  highway,  it  is  a  common  or  public  nuis- 
ance, and  a  crime.*^^  Thus,  it  is  a  misdemean- 
or at  common  law  to  sell  unwholesome  pro- 

48Loomis  V.  Edgerton,  19  Wend.  (N.  Y.)  419; 
post,  S  418. 

"Respublica  v.  Teischer,  1  DaH.  (Pa.)  335; 
People  v.  Smith,  5  Cow.  (N.  Y.)  258;  State  v. 
Briggs,  1  Aik.  (Vt.)  226;  post,  §  388. 

60  As  to  breaches  of  the  peace,  see  post,  §  417 
et  seq. 

BiCom.  V.  W^bb,  6  Rand.  (Va.)  726;  post,  §  445 
et  seq. 

"Rex  V.  Burnett,  4  Maule  &  S.  272;  post, 
§  445  et  seq. 


48  CRIMES 

visions,"'^  or  to  obstruct  a  public  street  or 
higliway  by  collecting  a  crowd,  or  otherwise." 
Many  other  illustrations  of  the  distinction 
will  be  foimd  in  a  subsequent  chapter.*^^ 

19.  Particular  Crimes  and  Their  Classification — In 
General. 

The  particular  crimes  prohibited  and  pun- 
ished at  common  law,  as  well  as  the  more  im- 
portant statutory  crimes,  will  be  treated  and 
explained  in  sul)so(iuent  cha})ters.  It  is  pro- 
posed to  show  here  only  in  a  mineral  way 
what  crimes  weri-  ])unished  by  the  common 
law.  Following  in  a  general  way,  though  with 
some  change,  I >lacks tone's  arrangi*mcnt,  com- 
mon-law crimos,  including  both  felonies  and 
misdemeanors,  may  be  classified  as  follows: 

1.  Offenses  especially  affecting  individu- 
als, among  which  are  included  (1)  offenses 
against  the  persons  of  individuals,  (2)  of- 
fenses against  their  property,  and  (3)  of- 
fenses against  their  habitations. 

2.  Offenses  especially  affecting  the  com- 
monwealth, among  which  are  included  (1) 
offenses  against  public  justice,   (2)  offenses 

•^8  state  V.  Lafferty.  Tappan   (Ohio)  113. 
■54  Barker  v.  Com.,  19  Pa.  St.  412. 
•      5B  Post,  §§  445-456. 
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against  the  public  peace,  (o)  offenses  against 
the  public  trade,  (4)  offenses  against  the  pub- 
lic health  and  comfort,  and  (5)  offenses 
against  the  public  morals  and  sense  of  de- 
cency. 

3.  Offenses  especially  affectinc:  the  king, 
or  the  state,  and  the  government,  the  most 
important  of  which  is  treason. 

4.  Offenses  more  immediate! v  offendin<' 
God  and  religion,  among  which  Blacks  tone 
included  (1)  apostacy,  (2)  heresy,  (3)  of- 
fenses against  the  established  church,  (4) 
blasphemy,  (5)  profane  swearing  and  curs- 
ing, (6)  witchcraft,  (7)  religious  impostures, 
(8)  simony,  (0)  Sabbath  breaking,  (10) 
drunkenness,  and  (11)  lewdness. 

5.  Offenses  against  the  law  of  nations, 
among  which  are  (1)  violation  of  safe  con- 
ducts, (2)  infringement  of  the  rights  of  am- 
bassadors, and  (3)  piracy. 

20.  Offenses  against  the  Persons  of  Individuals. 

The  following  offenses,  called  offenses 
against  the  person,  because  they  especially 
affect  the  persons  of  particular  individuals, 
are  either  felonies  or  misdemeanors  at  com- 
mon law : 
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1.  Murder,  or  the  killing  of  a  huuuin  being 
with  malice  aforethought,*^®  is  a  felony. 

2.  Manslaiujiiter,  or  the  killing  of  a  human 
being  without  malice  aforethought,  but  with- 
out justification  or  excuse,^"  is  also  a  felony. 

3.  Mayhem,  or  the  depriving  another  of 
the  use  of  such  of  his  members  as  mav  render 
him  the  less  able,  in  fighting,  either  to  defend 
himself,  or  to  annoj'  liis  adversarv,^'^  is  either 
a  felon V  or  a  misdemeanor.  As  to  which, 
there  is  some  rlouht. 

4.  Abortion,  or  unlawfully  causing  the  pre- 
mature delivery  of  a  child  after  it  has  quick- 
ened, so  that  it  is  born  dead,®^  is  a  misde 
meanor. 

5.  Rape,  or  unlawful  carnal  knowledge  of 
a  woman  by  force,  and  against  her  will,®^  is 
a  felonv. 

6.  Sodomy,  or  buggery,  the  crime  against 
nature,®^  is  also  a  felonv. 

7.  Assault  and  battery. — An  assault  is  a 
mere  offer  or  atteni])t  to  inflict  corporal  in- 

56  4  Bl.  Comm.  195;  post,  §  238  et  seq. 

s7  4  Bl.  Comm.  191 ;  post,  §  255  et  seq. 

SB  4  Bl.  Comm.  205;  post.  §  221  et  seq. 
-»  Post,  §  289  et  seq. 

60  4  Bl.  Comm.  210;  post,  §  293  et  seq. 

614  Bl.  Comm.  215;  post,  §  461. 
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jury  upon  another,  accompanied  by  circum- 
stances which  indicate  an  intent,  coupled  with 
apparent  present  ability,  to  do  actual  vio- 
lence. If  injury  is  actually  inflicted,  there 
is  a  battery, — both  assault  and  battery.®^  As- 
sault with  intent  to  kill,  or  to  rape,  or  to  rob, 
etc.,  are  called  aggravated  assaults,  and  are 
punished  more  severely  than  simple  assault.®' 
Assaults  and  assault  and  battery  are  misde- 
meanors at  common  law. 

8.  False  imprisonment,  or  unlawfully  de- 
priving another  of  his  personal  liberty,®*  is 
a  common-law  misdemeanor. 

9.  Kidnapping,  or  the  forcible  abduction 
or  stealing  away  of  a  man,  woman,  or  child 
from  their  own  country,  and  sending  them 
into  another,®*^  is  a  misdemeanor. 

The  above  are  the  offenses  against  the  per- 
sons of  individuals  w^hich  were  known  to  the 
common  law.  They  are  still  offenses,  except 
in  so  far  as  the  common  law  has  been  abro- 
gated or  superseded  by  statute.  There  are 
other  offenses  against  the  person  which  have 

•sSee  4  Bl.  Comm.  216;  post,  9  197. 
«»Po8t,  9  207. 

644  Bl.  Comm.  218;  post,  9  224. 
•ft  4  Bl.  Comm.  219;  post,  9  228. 
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been  created  by  statute,  both  in  England  and 
in  this  country,  and  to  which  attention  will 
be  called  in  another  chapter. 

21.  Offenses  against  the  Property  of  Individuals. 

The  following  offenses  against  the  property 
of  individuals  are  punished  by  the  common 
law.  Some  are  felonies,  while  others  are 
merely  misdemeanors.  They  are  classed  as 
offenses  against  property,  because  they  im- 
mediately affect  the  property  of  particular  in- 
dividuals. 

1.  Larceny. — This  offense  may  be  defined 
generally  as  the  taking  and  carrying  away 
of  the  mere  personal  goods  of  another,  animo 
furandi,  or  with  intent  to  steal.®®  It  was  a 
felony  at  common  law,  and  is  still  punished  aa 
a  felony  in  all  jurisdictions. 

2.  Cheats, — It  is  a  misdemeanor  at  com- 
mon law,  known  as  "cheating,"  for  a  person 
to  fraudulently  obtain  the  property  of  another 
by  a  deceitful  practice,  not  amounting  to  a 
felony  (larceny),  which  directly  affects,  or 
may  affect,  the  public  at  large.  But  it  is  not 
cheating  at  common  law  to  deceive  any  person 

««4  61.  Comm.  229;  post,  %  303  et  seq. 
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in  any  contract  or  private  dealing  by  lies,  un- 
accompanied by  such  practices.®^ 

3.  Maiiciotis  mischief. — ^Al  common  law, 
it  is  a  misdemeanor,  known  as  "malicious 
mischief,"  to  willfully  and  maliciously  de- 
stroy or  injure  the  property  of  another,  under 
certain  circumstances.  This  offense  is  now 
covered  by  various  statutes  in  England  and  in 
this  country.  It  is  included  here,  as  by  Black- 
stone,  among  offenses  against  property.  At 
common  law,  however,  it  was  punished,  not 
merely  because  of  the  injury  to  the  property, 
but  because  of  the  tendency  to  provoke  vio- 
lent retaliation,  and  cause  a  breach  of  the 
public  peace,  and  was  therefore  more  proper- 
ly an  offense  against  the  public  peace.®® 

4.  Robbery  is  a  felony  at  common  law.  It 
is  a  compound  larceny, — the  taking  of  the 
property  of  another  from  his  person,  animo 
furandi,  by  violence,  or  by  putting  him  in 
fear.«* 

5.  Receiving  stolen  goods  with  knowledge 

•7  Steph.  Dig.  Crim.  Law,  art.  338 ;  post, 
99  350-369.  Cheating  was  classed  by  Blackstone 
as  an  offense  against  public  trade. 

«s  See  4  61.  Comm.  243;  post.  9  388. 

«f  4  Bl.  Comm.  241 ;  post,  9  370. 
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that  they  have  been  stolen,  and  with  intent  to 
defraud,  is  a  misdemeanor  at  common  law."** 

6.  Forgery  is  a  misdemeanor  at  common 
law.  Tt  is  the  false  making,  with  intent  to 
defraud,  of  any  writing  which,  if  genuine, 
might  apparently  bo  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability.*^^ 

As  we  shall  see  in  a  subsequent  cliapter, 
statutes  have  been  enacted  in  all  jurisdictions 
creating  many  new  offenses  against  property. 

22.  Offenses   against   the    Habitations   of   Individ- 
uals. 

The  only  common-law  offenses  which  more 
immediately  affect  the  habitations  of  individ- 
uals,  and  which  are  therefore  classed  as  of- 
fenses against  the  habitation,  rather  than  as 
offenses  against  property,  are  burglary  and 
arson.  These  are  both  felonies  at  common 
law. 

1.  Burglary  is  the  breaking  and  entering 
of  the  dwelling  house  of  another  in  the  night- 
time, with  intent  to  commit  a  felony."^ 

70  4  Bl.  Comm.  132;  post,  §  380.  This  Is  In- 
cluded by  Blackstone  among  offenses  against 
public   justiro. 

71  Post,  §  392;   4  Bl.  Comm.  247. 
7M  Bl.  Comm.  223;  post,  §  400. 
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2.  Arson  is  the  willful  and  malicious  burn- 
ing of  the  dwelling  house  of  another.*^^ 

These  offenses,  as  we  shall  see  when  we 
come  to  treat  of  them,  have  been  verv  much 
enlarged  by  statute  in  all  jurisdictions. 

23.  OfTenses    Especially    Affecting    the    Common- 
wealth and  the  Government — In  General. 

In  one  sense,  all  offenses  affect  the  common- 
wealth or  government.  It  is  only  upon  this 
theory  that  any  act  is  punished  by  the  state. 
There  are  some  offenses,  however,  which  espe- 
cially affect  the  commonwealth, — that  is,  the 
whole  communitv, — rather  than  anv  one  in- 
dividual,  as  (1)  offenses  affecting  the  admin- 
istration of  public  justice,  (2)  offenses  affect- 
ing the  public  peace,  (3)  offenses  affecting  the 
public  trade,  (4)  offenses  affecting  the  public 
health  and  comfort,  (5)  offenses  affecting  the 
public  morals  or  sense  of  decency,  and  (G)  of- 
fenses directly  affecting  the  administration  of 
government.^* 

24.  Offenses  Affecting  the  Administration  of  Jus- 
tice» 

The  public  is  clearly  injured  by  acts  cor- 


7»4  Bl.  Comm.  221;  post,  §  410. 
74  See   4    Bl.    Comm.    127    et   seq;     Steph.    Dl 
Crim.  Law,  36  et  seq. 
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rupting  or  obstructing  the  administration  of 
public  justice,  and  therefore  the  common 
law  punishes  as  a  misdemeanor  any  willful 
and  corrupt  act  having  this  effect  or  tendency. 
For  this  reason,  it  punishes  the  compounding 
of  felonies,  or  agreements  not  to  prosecute 
therefor,  bribery  of  judicial  officers,  bribery 
of  jurors,  or  otherwise  tampering  with  them, 
champerty  and  maintenance,  perjury,  ob- 
struction of  officers  in  the  service  of  process, 
etc.*^*^ 

25.  Offenses  Affecting  the  Public  Peace. 

At  common  law,  anv  act  which  in  itself 
amounts  to  a  disturbance  of  the  public  peace, 
or  which  has  a  direct  tendency  to  cause  a 
breach  of  the  public  peace,  is  a  misdemean- 
or.'^® For  this  reason,  among  others,  the  com- 
mon law  punishes  unlawful  assemblies,  routs, 

"4  Bl.  Comm.  127  et  seq;  Reg.  v.  Burgess,  16 
Q.  B.  Div.  141;  Slomer  v.  People.  25  111.  70,  76 
Am.  Dec.  786;  State  v.  McNally,  34  Me.  210,  56 
Am.  Dec.  650;  State  v.  DeWitt,  2  Hill  (S.  C.) 
282,  27  Am.  Dec.  371;  State  v.  Keyes.  8  Vt.  57, 
30  Am.  Dec.  450;  post,  §§  430-444. 

76  4  Bl.  Comm.  142  et  seq.;  Henderson  v.  Com., 
8  Grat.  (Va.)  708,  56  Am.  Dec.  160;  State  v. 
Burnham,  56  Vt.  445.  48  Am.  Rep.  801;  State  v. 
Jasper,  4  Dev.  (N.  C.)  323;  State  v.  Hiintly,  3 
Ired.  (N.  C.)  418,  40  Am.  Dec.  416. 
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riots,  affrays,  disturbance  of  public  assem- 
blies, prize  fighting,  etc. ;  "^^  and  because  of 
the  tendency  to  cause  breaches  of  the  peace, 
it  punishes  various  acts  of  malicious  mis- 
chief,^^  libel,'^®  certain  kinds  of  disorderly 
houses,®^  etc.  The  principle  is  not  limited 
to  these  specific  offenses,  but  covers  aiiy  other 
case  in  which  the  public  peace  is  disturbed.^^ 

26.  OfTenses  Affecting  the  Public  Trade. 

Among  the  common-law  offenses  affecting 
the  public  trade,  the  first  mentioned  by  lUack- 
stone  is  owling,®^  or  the  transporting  of  wool 

77  Com.  V.  Hoxey,  16  Mass.  385;  State  v.  Perry, 
5  Jones  (N.  C.)  9,  69  Am.  Dec.  768.  And  see 
these  specific  crimes,  post,  §§  417-429. 

TsRespublica  v.  Teischer,  1  DaU.  (Pa.)  335; 
People  V.  Smith,  5  Cow.  (N.  Y.)  258;  State  v. 
Briggs,  1  Aik.  (Vt.)  226;  post,  §  388. 

T»Com.  v.  Chapman,  13  Mete.  (Mass.)  68;  post, 

§  428. 
HO  State   V.   Buckley,  5  Harr.    (Del.)    508;    State 

V.   Bertheol,    6    Blackf.    (Ind.)    474,   39   Am.    Dec. 

442;  post,  9  427. 

<>i  Thus  it  has  been  held  a  misdemeanor  at 
common  law  to  agree  to  fight.  State  v.  Hitch- 
ens,  2  Harr.  (Del.)  527.  For  other  illustrations, 
see  State  v.  Huntly,  3  Ired.  (N.  C.)  418;  U.  S. 
V.  Hart,  Pet.  C.  C.  390,  Fed.  Cas.  No.  15,316,  and 
the  cases  cited  post,  §§  417-429. 

»2  So  called  because  it  was  usually  carried  on 
at  night     4  Bl.  Comm.  154. 
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or  sheep  out  of  the  kingdom,  to  the  detriment 
of  its  staple  mainifacture.*^  Smuggling,  or 
the  importing  of  goods  without  paying  the 
duties  imposed  by  law,  was  punished  by  vari- 
ous early  English  statutes.**^  Fraudulent 
bankruptcy  and  usury  were  punished  by 
early  English  statutes,  and  arc  classed  by 
Blackstone  as  offenses  affecting  the  public 
trade.*^  In  this  country  they  are  punished 
by  statute  in  some  jurisdictions.  Cheating 
was  also  classcil  as  an  offense  against  public 
trade.®^  Forestalling  the  market,  regrating, 
(engrossing,  monopolies,  exercising  a  trade 
without  having*  served  an  apprenticeship, 
v.'ore  nil  oiT(»nsos  against  the  public  trade, 
either  at  common  law,  or  by  virtue  of  early 

English  statutes.*" 

27.  Offenses  Affecting  the  Public  Health  and  Com- 
fort. 

Any  act  injuriously  affecting  or  endan- 
gering the  health  or  comfort  of  the  com- 
munity   at    large    was    and    still  is  a  com- 

'"s  4  Bl.  Comm.  154.  It  was  also  punished  par- 
ticularly by  the  statute  of  2  Edw.  III.  c.  1;  but 
it  has  been  since  abolished. 

«M  Bl.  Comm.  154,  155. 

«4   Bl.  Comm.   156. 

S8  See  ante,  §  21 :  post,  §  350. 

"4  Bl.  Comm.  158;  post,  §§  474-481. 
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mon  nuisance,  and  a  misdemeanor  at  couunon 
law.  Thus,  it  is  a  misdemeanor  to  exposo 
a  person  having  a  contagious  disease  Iti  such 
a  way  that  other  members  of  the  community 
may  be  infected,  to  sell  unwholesome  provi- 
sions, to  conduct  a  dangerous  or  noxious  busi- 
ness in  such  a  way,  or  at  such  a  place,  as  to 
endanger  the  life  or  health  of  the  other  mem- 
bers of  the  community,  or,  subject  to  limita- 
tions, so  as  to  interfere  with  the  comfort  of  ' 
the  other  members  of  the  community.*'** 

28.  OfTenses  Affecting  the  Public  l^orals  or  Sense 
of  Decency. 

'immorality"  and  "crime"  are  by  no 
means  convertible  terms.  The  law  does  not 
undertake  to  punish  a  man  merely  because  he 
is  immoral.  There  must  be  something  more. 
There  must  be  injury  to  the  community  at 
large.  A  man  may  be  grossly  immoral  in  his 
private  life,  without  being  responsible  to  the 
criminal  law,  unless  his  conduct  is  covered  by 
some  statute.®®  Public  immorality,  how- 
ever, because  of  the  tendency  to  corrupt  the 

M4  Bl.  Comm.  161  et  seq.;  Anon.,  12  Mod.  342, 
Beale's  Cas.  843;  Rex  v.  Burnett,  4  Maule  &  S. 
272.  Beale's  Cas.  104;  post,  §  445  et  seq. 

•*»  Anderson  v.  Com.,  5  Rand  (Va.)  627,  16  Am. 
Dec.  776,  where  It  was  held  in  effect  that  fornica- 


60  CRIMES 

public  morals,  and  shock  the  public  sense  of 
decency,  is  a  public  nuisance,  and  a  misde- 
meanor at  common  law.  It  may  therefore  be 
laid  down  as  a  general  principle,  that,  at 
common  law,  any  act  that  has  a  direct  tend- 
ency to  corrupt  the  morals  of  the  community, 
or  shock  its  sense  of  decency,  is  a  misdemean- 
or. For  this  reason,  the  common  law  punish- 
es the  keeping  of  a  common  bawdy  house,  or 
house  that  is  a  common  resort  for  the  pur- 
pose of  prostitution,  a  common  gaming  house, 
indecent  exposure  of  the  person  in  a  public 
place,  obscene  publications  and  exhibitions, 
open  and  notorious  lewdness,  etc.®^ 

tion,  adultery,  and  seduction  are  not  common-law 
crimes. 

00  Rex  V.  Delaval,  3  Burrows,  1434,  Beale's  Cas. 
101;  Rex  v.  Curl,  2  Strange,  788;  Com.  v.  Sharp- 
less,  2  Serg.  &  R.  (Pa.)  91.  7  Am.  Dec.  632,  Beale's 
Cas.  113;  Kanavan's  Case,  1  Me.  226,  Beale's  Cas. 
115;  Britain  v.  State,  3  Humph.  (Tenn.)  203; 
State  V.  Appling,  25  Mo.  315,  69  Am.  Dec.  469; 
Barker  v.  Com.,  19  Pa.  St.  412.  And  see  post,  9 
458  et  seq. 

In  Barker  v.  Com.,  supra,  it  was  held  that  foul 
language  charged  to  have  been  uttered  in  the 
public  streets  with  intent  "to  debauch,  debase,  and 
corrupt  the  morals  of  youth,  as  well  as  others.* 
and  to  their  "manifest  corruption  and  subversion." 
was  indictable  at  common  law. 
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29.  Offenses  Affecting  the  Administration  of  the 

Qovernnnent. 

A  number  of  offensea  which  cannot  strict- 
ly be  classed  as  offenses  against  the  admin- 
istration of  justice,  but  which  are  very  sim- 
ilar, and  are  governed  by  the  same  prin- 
ciples, may  be  designated  as  offenses  against 
the  administration  of  the  government.  Mis- 
conduct on  the  part  of  a  public  officer,  if  ac- 
companied by  fraud  or  corruption,  is  clearly 
a  misdemeanor  at  common  law.*^^  He  may 
be  guilty  of  a  misdemeanor,  even  without 
fraud  or  corruption.^^  Private  citizens 
may  also  be  punished  at  common  law  for  acts 
preventing  or  obstructing  the  administration 
of  the  government,  as  for  illegally  voting  at 
an  election.®' 

30.  Offenses  against  God  and  Reiigion. 

Blackstone  mentions  a  number  of  offenses 
which  he  classes  as  offenses  against  God  and 

•1  Trial  of  Jones,  31  How.  St.  Tr.  251 ;  Walsh 
T.  People,  65  111.  58,  16  Am.  Rep.  569,  fieale's  Cas. 
128;  post,  §  434. 

»2Com.  y.  Callaghan,  2  Va.  Cas.  460,  Beale's 
Cas.  116;  Com.  v.  Alexander,  4  Hen.  &  M.  (Va.) 
522;  post,  9  434. 

•'Com.  v.  Silsbee,  9  Mass.  417.  Beale's  Cas. 
Ill;  post,  9  444. 
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His  holy  religion,  and  which  were  punisha- 
ble in  England.  These  have  been  mentioned 
in  another  place.®*  In  this  conntry,  we  have 
no  offenses  which  can  be  called  offenses 
against  God  and  religion.  Neither  the  Unit- 
ed States  nor  the  states  undertake  to  inter- 
fere with  a  citizen's  religious  belief  or  relig- 
ious practices,  so  long  as  his  acts  do  not  af- 
fect the  other  members  of  the  community,  so 
as  to  become  common  nuisances,  or  otherwise 
criminal.®*^ 
31.  Offenses  against  the  Law  of  Nations. 

The  law  of  nations  '*is  a  svstem  of  rules, 
deducible  by  natural  reason,  and  established 
by  universal  consent  among  the  civilized  in- 
habitants of  the  world,  in  order  to  decide  all 
disputes,  to  regulate  all  ceremonies  and  civil- 
ities, and  to  insure  the  observance  of  justice 
and  good  faith  in  that  intercourse  w-hich 
must  frequently  occur  between  two  or  more 
independent  states,  and  the  individuals  be- 
longing to  each."  ^^  The  law  of  nations  is  a 
part  of  the   common   law.®^     The   offenses 

94  4  Bl.  Comm.  42;  ante.  §  19. 

»5  Post,  §  457. 

86  4  Bl.  Comm.  66. 

07  4  Bl.  Comm.  67. 
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against  the  law  of  nations  noticed  by  the 
common  law  were  (1)  violation  of  safe  con- 
ducts, (2)  infringements  of  the  rights  of  am-» 
bassadors,  and  (3)  piracy,  or  robbery  and 
depredation  upon  the  high  seas.®® 

III.  THE  STATUTE   LAW. 

32.  In  General. — The  statute  law,  as  distinguish- 
ed from  the  coirnmon  or  unwritten  law,  is  the  law 
expressly  promulgated  by  the  law-making  power, — 
in  England,  by  parliament;  in  the  United  States, 
by  congress  for  the  federal  government  and  for 
the  District  of  Columbia,  by  the  legislatures  or 
general  assemblies  for  the  states,  and  by  congress 
and  the  territorial  legislatures  for  the  territories. 

The  power  of  the  English  parliament  to  punish 
acts- as  crimes  is  absolute. 

The  power  of  congress  is  such  only  as  is  con- 
ferred upon  it,  expressly  or  Impliedly,  by  the  con- 
stitution of  the  United  States. 

The  power  of  the  state  legislatures  or  general 
assemblies  is  absolutei,  except  in  so  far  as  it  is 
limited  by  the  constitution  of  the  United  States, 
or  of  the  state. 

The  power  of  a  territorial  legislature  is  such 
only  as  is  conferred  upon  it  by  the  organic  act  of 
the  territory, — ^the  act  of  congress  by  which  the 
territory  is  created, — and  acts  supplemental 
thereto. 

The  Reason  and  Object  of  Statutes. — Both 

in  England  and  in  the  United  States,  notwith- 

•8  4  Bl.  Comm.  68-73;  post,  §§  482-485. 
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standing  the  common  law,  statutes  have  been 
enacted  from  time  to  time  punishing  particu- 
lar acts  as  crimes.  There  are  various  rea- 
sons for  their  enactment.  Some  statutes  have 
been  enacted  to  remedy  or  supply  what  was 
considered  to  be  a  defect  in  the  common  law, 
by  punishing  an  act  which  was  not  regarded 
as  a  crime  at  common  law,  but  which  experi- 
ence has  shown  to  be  so  hurtful  to  the  public 
as  to  require  interference  and  punishment  by 
the  state.  It  was  for  this  reason  that  statutes 
were  enacted  to  punish  embezzlement,  and  the 
obtaining  of  money  or  property  by  false  pre- 
tenses, neither  of  w^hich  were  regarded  as 
crimes  at  common  law\^®  For  the  same  rea- 
son, statutes  have  been  enacted  to  punish  as 
burglary  or  arson  the  breaking  and  entering, 
or  the  burning,  of  other  houses  and  things 
than  dwelling  houses  and  out  houses  within 
the  curtilage  or  common  inclosure,  \vhich 
were  the  only  subjects  of  burglary  and  ar- 
son at  common  law.'^^ 

Other  statutes  have  been  enacted  to  re- 
move doubt  and  uncertainty  as  to  what  was 

00  See  Rex  v.  Wheatly,  2  Burrows,  1125,  1  W. 
Bl.  273,  Beale's  Cas.  5.  See  ante,  §  16;  post,  SS 
341,  350. 

100  See  post,  §  400  et  seq. 
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the  common  law,  where  the  judges  diflFered  in 
opinion.  Thus,  eminent  judges  diflFered  in 
opinion  as  to  whetlier  it  was  burglary  at  com- 
mon law  to  enter  a  house  with  felonious  in- 
tent, but  without  any  breaking,  and  to  break 
out,  in  order  to  escape.  A  statute  was  enact- 
ed in  England  at  an  early  day,  and  has  been 
followed  in  some  of  our  states,  declaring  it  to 
be  burglary. ^^^ 

Other  statutes  have  hcen  enacted  merely  to 
change  the  punishment  imposed  bv  the  com- 
mon law.  Felonies,  at  common  law,  were  al- 
most invariably  punished  by  death,  but  this 
has  l)een  very  generally  changed  by  statute  as 
to  all  felonies  except  murder  and  rape,  and 
in  some  states  as  to  these.  This  was  the  rea- 
son for  the  statutes  dividing  murder  into  dif- 
ferent degi-ecs.  All  murder  was  punished  by 
death  at  common  law,  but,  under  these  stat- 
utes, only  murder  in  the  first  degree — that  is, 
murder  with  actual  malice,  or  express  malice 
— is  so  ]mnished.^^^ 

Construction  of  Statutes. — It  is  often  im- 
portant to  ascertain  the  reason  for  the  enact- 
ment of  a  penal  statute,  because  the  reason 

101  See  post,  §  404(e). 
103  See  post  §  251. 
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and  object  of  a  statute  is  taken  into  consid- 
eration in  construing  it.^^^ 
33.  Power  of  the  State  Legislatures. 

In  England  there  is  no  written  constitu- 
tion to  impose  restrictions  upon  the  power  of 
parliament.  Its  power  to  punish  an  act  as  a 
crime  is  absolute,  and  all  the  courts  have  to 
do  is  to  construe  its  enactments  and  enforce 
them.  It  is  different,  however,  in  thi^  coun- 
trv.  The  state  legislatures,  like  the  English 
|)arliament,  have  inlun'ent  power  to  declare 
acts  criminal,  and  to  punish  the  wrongdoer, 
hut  their  power  is  not  unlimited.  It  is  re- 
stricted bv  the  constitution  of  the   United 

States,  and  bv  the  state  constitution,  and  no 

'.  .   i.     .    .  .        . 

penal  statute  is  valid  if  it  is  in  violation  of 

the  provisions  of  either.^^*    Except  for  these 

limitations,  the  ])ow(a'  of  a  state  legislature  is 

absolute.     It  may  punish  r.uy  act  which,  in 

its  judgment,  re(|uires  punishment,  provided 

it  violates  no  constitutional  restriction,  and 

its    enactments    must    be    enforced    by    the 

courts. ^^^     The  courts  cannot  review  the  div 


108  See  post,  §  47(c). 
104  Post,  §  36  et  seq. 

10.1  PoweU  V.  Com.,  114   Pa.  St.  265,   127   U.   S. 
678;   State  v.  Stephenson,  2  Bailey   (S.  C.)   334; 
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cretion  of  the  legislature,  or  pass  upon  the 


Barker  v.  People,  3  Cow.  (N.  Y.)  686,  15  Am. 
Dec.  322,  326;  Com.  v.  Evans,  132  Mass.  11;  Com. 
V.  Bearse,  132  Mass.  542,  42  Am.  Rep.  450;  State 
V.  Addington,  77  Mo.  110;  Com.  v.  Walte,  11  Allen 
(Mass.)  264,  87  Am.  Dec.  711;  State  v.  Smyth,  14 
R.  I.  100,  51  Am.  Rep.  344;  Morgan  v.  Nolte,  37 
Ohio  St.  23,  41  Am.  Rep.  485.  And  see  post,  §§ 
36-44. 

It  is  competent  for  the  legislative  power  to 
create  new  offenses,  and  it  may  extend  com- 
mon-law definitions  of  particular  offenses,  so  as 
to  punish  acts  not  embraced  in  the  common-law 
definitions.  See  People  v.  Most,  128  N.  Y.  108; 
Rachels  v.  State,  51  Ga.  374,  276;  State  v.  SatUey, 
131  Mo.  464. 

In  a  late  New  York  case  it  was  said:  "The 
legislative  power  of  the  state,  which,  by  the 
constitution,  is  vested  in  the  senate  and  assem- 
bly, covers  every  subject  which,in  the  distribution 
of  the  powers  of  government  between  the  legis- 
lative, executive,  and  judicial  departments,  be- 
longs, by  practice  or  usage,  in  England  or  in  this 
country,  to  the  legislative  department,  except  in 
so  far  as  such  power  has  been  withheld  or  limit- 
ed by  the  constitution  itself,  and  subject,  also, 
to  such  restrictions  upon  its  exercise  as  may  be 
found  in  the  constitution  of  the  United  States. 
From  this  grant  of  legislative  power  springs  the 
right  of  the  legislature  to  enact  a  criminal  code, 
to  define  what  acts  shall  constitute  a  criminal 
offense,  what  penalty  shall  be  inflicted  upon  of- 
fenders, and   generally  to  enact  all  laws  which 
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expediency,  wisdom,  or  propriety  of  legisla- 
tive action  in  matters  within  its  powers.^**® 

the  legislature  shall  deem  expedient  for  the  pro- 
tection of  public  and  private  rights,  and  the  pre- 
vention and  punishment  of  public  wrongs. »  The 
legislature  may  not  declare  that  to  be  a  crime 
which  in  its  nature  is  and  must  be,  under  all  cir- 
cumstances, innocent,  nor  can  it,  in  defining 
crimes,  or  in  declaring  their  punishment,  take 
away  or  impair  any  inalienable  right  secured  by 
the  constitution.  But  it  may,  acting  within  these 
limits,  make  acts  criminal  which  before  were 
innocent,  and  ordain  punishment  in  future  cases 
where  before  none  could  have  been  inflicted. 
This,  in  its  nature,  is  a  legislative  power,  which, 
by  the  constitution  of  the  state,  is  committed  to 
the  discretion  of  the  legislative  body."  Lawton 
V.  Steele,  119  N.  Y.  226,  16  Am.  St.  Rep.  813. 

^  io«  Per  Allen,  J.,  in  People  v.  Albertson,  55  N. 
Y.  50,  54.  And  see  State  v.  Addington,  77  Mo.  110; 
People  V.  Worden  Grocer  Co.  (Mich.)  77  N.  W. 
315.     See,  also,  post,  §  36. 

In  People  v.  West,  106  N.  Y.  293,  60  Am.  Rep. 
452,  it  was  said:  "It  is  not  a  good  objection  to 
a  statute  prohibiting  a  particular  act,  and  mak- 
ing its  commission  a  public  ofTense,  that  the  pro- 
hibited act  was,  before  the  statute,  lawful  or  even 
innocent,  and  without  any  element  of  moral  turpi- 
tude. It  is  the  province  of  the  legislature  to 
determine,  in  the  interest  of  the  public,  what  shall 
be  permitted  or  forbidden,  and  the  statutes  con- 
tain very  many  instances  of  acts  prohibited,  the 
criminality  of  which  consists  solely  in  the  fact 
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34.  Power  of  Congress. 

The  power  of  congress  is  very  much  more 
restricted  than  the  power  of  the  state  legis- 
latures. It  has  no  inherent  power,  but  lias 
such  powers  only  as  have  been  expressly  or 
impliedly  conferred  upon  it  by  the  instrument 
to  which  it  owes  its  existence, — the  constitu- 
tion of  the  United  States.^^^  The  constitu- 
tion also  contains  some  express  limitations 
upon  its  powers.^**®  Congress  has  the  power 
to  legislate  for  the  territories  and  for  the  Dis- 
trict of  Columbia.^^^ 

that  they  are  prohibited,  and  not  at  aU  in  their  in- 
trinsic quality.  The  unnecessary  multiplication 
of  mere  statutory  offenses  is  undoubtedly  an  evil, 
and  the  general  interests  are  best  promoted  by  al- 
lowing the  largest  practicable  liberty  of  individual 
action,  but  nevertheless  the  justice  and  wisdom  of 
penal  legislation,  and  its  extent  within  constitu- 
tional limits,  is  a  matter  resting  in  the  judgment 
of  the  legislative  branch  of  the  government,  with 
which  courts  cannot  interfere." 

107  Const.  XJ.  S.  art.  1,  §  §  8,  9,  and  the  amend- 
ments; U.  S.  V.  Arjona,  120  U.  S.  479;  U.  S.  v. 
Coombs.  12  Pet  (U.  S.)  72. 

108  Const.  U.  S.  art.  1,  §  9. 

io»  Const.  U.  S.  art.  1,  §  8;  Reynolds  v.  U.  S., 
98  U.  S.  145,  Beale's  Cas.  179;  Reynolds  v.  Peo- 
ple, 1  Colo.  179. 
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35.  Power  of  Territorial  Legislatures. 

The  territorial  legislatures  are  created  by 
congress,  and  have  such  powers  only  as  arc 
conferred  upon  them  by  congress  in  the  act 
by  which  they  are  created, — the  organic  act, 
— and  by  acts  of  congress  supplemental  there- 
to. By  act  of  congress,  the  legislative  power 
in  the  territories  is  vested  in  a  governor  and 
legislative  assembly,  and  "extends  to  all  right- 
ful subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United 
States."  11^ 

36.  Constitutional  Limitations — In  General. 

The  legislature  cannot  legally  enact  any 
law  in  violation  of  constitutional  limitations. 
Such  a  statute  is  absolutely  void.^^^  In  the 
following  sections  we  shall  consider  particular 

110  Rev.  St.  U.  S.  §  1851.  And  see  Reynolds  v. 
People,  1  Colo.  179;  Territory  v.  Yarborry,  2  N. 
M.  391. 

111  A  statute  declaring  It  a  crime  to  exercise 
any  fundamental  right  guarantied  by  the  consti- 
tution, as  the  right  of  suffrage,  or  the  free  ex- 
ercise of  religious  worship,  or  which,  without  any 
reason,  deprives  a  person  of  life,  liberty,  or  prop- 
erty, Is  absolutely  void.  See  Barker  v.  People. 
3  Cow.  (N.  Y.)  686.  15  Am.  Dec.  322,  326;  In  re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;   People  v. 
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provisions  of  the  various  constitutions.  Be- 
fore doing  so,  it  is  well  to  understand  the 
leading  principles  by  which  the  courts  are 
governed  in  determining  whether  they  are 
violated. 

1.  If  a  statute  is  clearly  unconstitutional, 
the  courts  must  declare  it  void,  and  refuse  to 
enforce  it.  Tliev  have  no  discretion  in  such 
a  case."^ 

2.  They  should  pay  great  respect,  however, 
to  the  deliberate  judgment  of  the  legislature 
as  to  the  constitutionality  of  a  statute,  and 
no  statute  should  be  declared  unconstitutional 
unless  its  unconstitutionality  is  clear  beyond 
any  reasonable  doubt.^^^ 

3.  The  courts  do  not  sit  in  review  of  the 
discretion  of  the  legislature  in  matters  which 
are  within  its  power,  nor  determine  upon  the 

Marx,  99  N.  Y.  377,  52  Am.  Rep.  34;  North  western 
Manfg.  Co.  v.  Wayne  Circuit  Judge,  58  Mich.  381, 
55  Am.  Rep.  693.  And  see  the  cases  hereafter 
more  specificaUy  cited. 

112  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Frorer  v.  People,  141  HI.  172;  Ex  parte  Kuback, 
85  Cal.  274;  People  v.  Glllson,  109  N.  Y.  389;  State 
v.  Scougal,  3  S.  D.  55. 

118  Per  Allen,  J.,  in  People  v.  Albertson,  55  N. 
Y.  50,  54.  And  see  Powell  v.  Com.,  114  Pa.  St 
265,  affirmed  in  127  U.  S.  6Y8. 
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expediency,  wisdom,  or  propriety  of  its  ac- 
tion in  such  matters.^ ^* 

Form  of  Statutes  and  Requirements  as  to 
Enactment. — There  are  a  number  of  provi- 
sions in  the  various  constitutions  with  respecc 
to  the  form  of  acts  and  mode  of  enacting 
them,  as,  for  example,  the  provisions  that  an 
act  shall  be  passed  by  both  houses  of  the  lea^- 
islature,  that  it  shall  be  signed  by  the  speaker 
of  the  house  and  the  president  of  the  senate, 
and  that  it  shall  be  presented  to  the  governor 
for  his  approval,  etc.,  and  the  provision  that 
no  act  shall  embrace  more  than  one  subject, 
and  that  this  subject  matter  shall  be  express- 
ed in  its  title.  Statutes  which  violate  such  ' 
a  provision  are  void.^^^  This  question  is  not 
at  all  peculiar  to  penal  statutes,  and  need  not 
bo  further  considered.^ ^*^ 


11*  People  V.  Albertson.  supra;  State  v.  Adding- 
ton,  77  Mo.  110;  Com.  v.  Colton,  8  Gray  (Mass.) 
488;  Powell  v.  Com.,  114  Pa.  St.  265,  affirmed  in 
127  U.  S.  678:  People  v.  Worden  Grocer  Co. 
(Mich.)   77  N.  W.  315. 

115  See  Moody  v.  State,  48  Ala.  115.  17  Am.  Rep. 
28;  People  v.  Starne,  35  111.  142,  85  Am.  Dec.  348; 
People  V.  Campbell,  8  111.  466;  Miller  v.  State,  3 
Ohio  St.  475;  State  v.  Piatt.  2  S.  C.  150,  16  Am 
Rep.  647. 

118  See  Am.  &  Eng.  Enc.  Law,  tit.  "Statutes." 
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Local  and  Special  Laws, — In  the  absence 
of  eonstitutigiial  restrictions,  the  legislature 
has  the  power  to  declare  that  certain  acts  com- 
mitted in  a  particular  locality  shall  constitute 
a  criminal  oiFense,  and  be  punished,  although 
such  acts  would  not  be  criminal  if  committed 
in  another  locality  or  section  of  the  state.^^*^ 
But  it  has  no  such  power  if  the  constitution 
declares  tliat  law-s  shall  be  uniform  and  equal 
throughout  the  state.^^** 

37.  Due  Process  of  Law  in  General. 

It  is  provided  in  the  constitution  of  the 
United  States  that  no  state  shall  "deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law%"  and  there  are  similar 
provisions  in  the  various  state  constitutions. 
This  provision  is  most  frequently  invoked 
against  law^s  relating  to  procedure.  In  that 
connection  it  will  be  considered  in  another 
volume.  It  has  also  been  invoked,  however, 
to  defeat  statutes  making  acts  criminal,  and 
in  this  connection  it  may  be  shortly  consid- 
ered here. 

38.  Right  to   Follow  Lawful   Business  or  Occupa- 

tion. 

It  has  been  held  repeatedly  that  the  riglit 


n 7  People  V.  Hanrahan,  75  Mich.  Sll. 
ti«See  Am.  &  Bng.  Enc.  Law,  tit.  "Statutes." 
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to  liberty  guarantied  bv  tlie  constitution  em- 
braces the  right  of  a  man  **to  exercise  his 
faculties  and  to  follow  a  lawful  avocation  for 
the  support  of  life."  *'^  It  embraces  "the 
right  of  one  to  use  his  faculties  in  all  lawful 
ways,  to  live  and  work  where  he  will,  to  earn 
his  livelihood  in  any  lawful  calling,  and  to 
pursue  any  lawful  trade  or  avocation."  ^^"^ 
It  follows  that  a  penal  statute  which,  by  mak- 
ing an  act  a  crime,  arbitrarily  prohibits  a 
man  from  following  a  lawful  trade  or  busi- 
ness, and  which  is  not  sustainable  as  a  rea- 
sonable exercise  of  the  police  ])ower  of  the 
state,  is  unconstitutional  and  void.^^^ 

In  a  Xew  York  case,  a  statute  making  it 
a  misdemeanor  to  manufacture  cigars,  in 
cities  of  more  than  tive  hundred  thousand 
inhabitants,  in  any  tenement  house  occupied 
by  more  than  three  families,  except  on  the 
first  floor  of  houses  on  which  there  might 


iioBertholf  v.  O'ReUly,  74  N.  Y.  515.  30  Am. 
Rep.  323. 

120  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

121  In  re  Jacobs,  supra ;  People  v.  Marx,  99  N. 
Y.  377.  52  Am.  Rep.  34;  Froror  v.  People,  141  m. 
171;  State  v.  Goodwill,  33  W.  Va.  179;  Braceville 
Coal  Co.  V.  People,  147  111.  70, 


SOURCES  OF  THE  CRIMINAL  LAW        75 

be  a  store  for  the  sale  of  cigars  and  tobacco^ 
was  held  unconstitutional,  as  an  unreasona- 
ble interference  with  a  man's  right  to  follow 
a  lawful  avocation.  ^^^  For  the  same  reason 
it  has  been  held  that  the  legislature  cannot 
constitutionally  deprive  a  person  of  the  right 
to  carrv  on  the  business  of  banking,  other 
than  that  of  issuing  paper  to  circulate  as 
money,^^^  or  prohibit  the  sale  of  any  article 
of  food,  or  offer  to  sell,  upon  any  representa- 
tion t)r  inducement  that  anything  else  will  oe 
delivered  as  a  gift,  prize,  premium,  or  re- 
ward to  the  purchaser.^ ^* 

Such  statutes  are  not  within  the  police 
power  of  the  state.  While  it  is  for  the  leg- 
islature generally  to  determine  what  laws  and 
regulations  are  needed  to  protect  the  public 
health  and  serve  the  public  comfort  and  safe- 
tv,  and  the  exercise  of  its  discretion  in  this 
respect  is  not  subject  to  review  by  the  courts, 
a  statute,  to  be  upheld  as  an  exercise  of  the 
police  power,  must  have  some  relation  to 
these  ends.  The  rights  of  property  cannot  be 
invaded  under  the  guise  of  a  police  regula- 

122  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

12S  State  V.  Scougal,  3  S.  D.  55. 

1-4  People  V.  GUlBon,  109  N.  Y.  389. 
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tioii  for  the  protection  of  health,  etc.,  when 
it  is  manifest  that  such  is  not  the  object  off  the 
regulation.  ^^^ 
39.  Right  to  Make  Contracts. 

Under  the  police  power  of  the  state,  laws 
may  be  enacted  restricting  personal  rights  of 
onjo>Tnent  of  property,  when  necessary  for 
the  comfort,  safety,  and  welfare  of  society, 
but  the  legislature  cannot,  under  the  guise  of 
the  police  power,  unnecessarily  and  unrea- 
sonably interfere  with  the  right  of  persons 
to  make  contracts  and  acquire  property.  The 
privilege  of  contracting  is  both  a  liberty  and 
a  property  right,  within  the  meaning  of  the 
constitution,  and  cannot  be  abridged  by  penjil 
laws,  unless  they  can  bo  supported  as  a  valid 
exercise  of  the  police  power.^^® 

For  this  reason  it  has  been  held  that  the 
legislature  cannot  make  it  an  offense  for  em- 
ployers of  weavers  to  impose  a  fine  or  with- 
hold wages  of  their  employes  for  imperfec- 
tions in  their  work,^^^  or  for  contractors  do- 
ing work  for  a  city  to  employ  any  person  to 

125  People  V.  GlllBon,  109  N.  Y.  389. 

i2«Frorer  v.  People,  141  111.  172;  MiUett  v.  Peo- 
ple. 117  111.  294;  Braceville  Coal  Co.  v.  People,  147 
111.  70;  State  v.  Goodwill.  33  W.  Va.  179. 

127  Com.  V.  Perry,  139  Mass.  198. 
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work  more  than  eight  liours  a  day,  or  to  em- 
ploy Chinese  laborers,^  ^®  or  require  persons 
to  pay  wages  weekly/^®  or  deprive  coal  min- 
ers and  those  employing  them  of  the  right  to 
fix  upon  the  weight  of  coal  mined,  or  the 
amount  due  for  mining  the  same,  in  any  man- 
ner mutually  satisfactory.^ ^^ 

40.  Class  Legislation. 

The  words  "due  process  of  law"  in  the  con- 
stitutional provision  above  mentioned  is 
synonymous  with  "law  of  the  land,"  and  this 
means  general  public  law,  binding  upon  all 
the  members  of  the  commimity  under  all  cir- 
cumstances, and  not  partial  or  private  laws, 
affecting  the  rights  of  particular  individuals 
only,  or  particular  classes  of  individuals.^^^ 
The  constitution,  therefore,  forbids  the  leg- 
islature to  single  out  particular  individuals 

129  Such  a  statute,  said  the  court,  is  an  attempt 
to  prevent  persons  from  employing  others  in  a 
lawful  business,  and  paying  them  for  their  ser- 
vices, and  is  a  direct  interference  with  their  right 
to  make  and  enforce  contracts,  not  sustainable  as 
an  exercise  of  the  police  power.  Ex  parte  Ku- 
back,  85  Cal.  274. 

i2»BracevUle  Coal  Co.  v.  People,  147  111.  70. 

130  Harding  v.  People,  160  111.  459. 

isiMillett  V.  People,  117  111.  294;  Frorer  v. 
People,  141  111.  171;    Harding  v.  People,  160  lU. 
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or  classes  of  individuals,  and  make  it  a  crime 
for  them  to  engage  in  a  business  which  it  is 
lawful  for  others  to  engage  in,  or  to  make  con- 
tracts which  it  is  lawful  for  others  to  make.^*^^ 

Thus,  it  is  not  competent  for  the  legisla- 
ture to  single  out  operators  of  mines  and 
manufacturers  of  iron  and  other  minerals, 
and  prohibit  them  from  making  contracts 
which  it  is  lawful  for  other  owners  of  prop- 
erty and  employers  of  labor  to  make.^^^  For 
this  reason,  a  statute  is  unconstitutional  and 
void  which  attemj)ts  to  prohibit  persons  en- 
gaged in  mining  and  manufacturing  from 
keeping  a  'Hruck  store,"  or  being  interested 
in  or  controlling  any  store,  for  the  purpose  of 
furnishing  supplies,  tools,  clothing,  provi- 
sions, or  groceries  to  their  employes.^^* 

459;  Eden  v.  People,  161  111.  296;  State  v.  Goodwill, 
33  W.  Va.  179. 

182  Frorer  v.  People,  141  111.  171 ;  State  v.  Good- 
will, 33  W.  Va.  179. 

188  A  statute  making  that  an  offense,  if  com- 
mitted by  a  person  engaged  in  one  branch  of 
mining,  which,  if  done  by  persons  in  another 
branch  of  the  same  business,  is  lawful,  without 
any  reason  for  the  distinction  between  the  two, 
is  unconstitutional.  Harding  v.  People,  160  111. 
459. 

18*  Frorer  v.  People,  141  111.  171. 
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The  same  is  true  of  a  statute  prohibiting 
such  persons  from  issuing,  for  the  payment 
of  labor,  any  order  or  other  paper  whatsoever, 
unless  the  same  purports  to  be  redeemable  for 
its  face  value  in  lawrful  money,  etc.,^^*  or  de- 
priving them  and  their  employes  of  the  right 
to  fix  upon  the  weight  of  coal  mined,  and  the 
amount   due  for  mining  the  same,   in   any 

manner  mutuallv  satisfactory.^^®     A  barber 

*i  *. 

is  deprived  of  his  liberty  and  property  with- 
out due  process  of  law  by  a  statute  making  it 
unlawful  for  him  to  do  business  on  Sunday, 
where  the  statute  does  not  apply  to  any  other 
class  of  business.^^' 

The  police  power  does  not  justify  class  leg- 
islation.^^® 
41.  The  Police  Power  in  General. 

The  prohibition  in  the  constitution  against 
depriving  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law  does  not  pre- 
vent the  legislature  from  imposing  burdens 
upon  persons  or  property,  so  long  as  it  acts 

185  state  V.  Goodwill,  33  W.  Va.  179;  Godcliarles 
V.  Wigeman,  113  Pa.  St.  431. 

186  Harding  v.  People,  160  111.  459. 

187  Eden  v.  People,  161  III.  296. 

138  Eden  v.  People,  161  111.  296.  and  other  cases 
above  cited. 
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within  the  police  power  of  the  state.  Under 
the  police  power,  the  legislature  may  consti- 
tutionally enact  laws  for  the  protection  of 
the  lives,  limbs,  health,  comfort,  and  quiet  of 
all  persons  within  the  state,  and  the  protection 
of  all  property  within  the  state.^^^  And,  sub- 
ject to  what  has  been  said  in  sections  preced- 
ing this,  it  is  generally  for  the  legislature, 
and  not  for  the  courts,  to  determine  what 
laws  and  regulations  are  needed  for  this  pur- 
pose.^ *^  Among  the  laws  sustainable  as  an 
exercise  of  the  police  power  are  license  laws, 
quarantine  laws,  laws  creating  liability  for 
causing  death  or  injury  to  servants,  laws  re- 
quiring dangerous  machinery  to  be  properly 
guarded  and  used,  so  as  to  avoid  injury,  laws 
to  prevent  monopolies,  extortion,  and  fraudu- 
lent imposition,  and  also  usury  laws.^*^ 

42.  Regulations  as  to  Food  Products. 

The  legislature  cannot  arl:)itrarily  prohibit 
absolutely  the  manufacture  and  sale  of  harm- 
less  articles  of  food.     For  this  reason  it  has 


189  Frorer  v.  People,  141  lU.  171. 

i4opoweU  V.  Com.,  114  Pa.  St.  265,  affirmed  In 
127  U.  S.  678 ;  People  v.  Gillson,  109  N.  Y.  389.  and 
cases  cited  in  notes  following. 

141  Frorer  v.  People,  141  111.  171. 
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been  held  that  a  statute  absolutely  prohibiting 
and  punishing  the  manufacture  or  sale  for 
food  of  any  substitute  for  butter  or  cheese 
produced  from  pure  unadulterated  cream  or 
milk, — as  oleomargarine, — and  not  merelv 
requiring  such  substitute  to  be  marked  so  as 
to  prevent  fraud  upon  the  public,  is  uncon- 
stitutional.^''^ 

Prevention  of  Fraud, — The  legislature, 
however,  has  the  power  to  enact  laws  for 
the  protection  of  the  public  against  fraud 
and  deception  in  the  sale  of  articles  of 
food  in  common  and  general  use.  This 
is  clearly  a  legitimate  exercise  of  the  police 
j>ower  of  the  state.  Statutes,  therefore, 
merely  regulating  the  sale  of  articles  of  food, 
and  punishing  adulteration,  deception,  and 
fraud,  are  unquestionably  valid ;  and  wheth- 
er a  particular  regulation  of  this  character  is 
necessary,  reasonable,  or  expedient  is  a  ques- 
tion for  the  legislature,  and  not  for  the 
courts.  ^""^ 


H2  People  V.  Marx,  99  N.  Y.  377.  52  Am.  Rep.  34. 
And  see  Nortliwestern  Mfg.  Co.  v.  Wayne  Circuit 
Judge,  58  Mich.  381,  55  Am.  Rep.  693. 

1*3  The  following  statutes  of  this  character 
^ave  been  sustained  by  the  courts: 

Statutes  prohibiting  i^nd  punishing  the  sale  ox 
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Protection  of  Public  Morals,  Health,  and 
Comfort. — It  is  also  a  legitimate  exercise  of 
police  power  of  the  state  to  enact  laws  regu- 
lating the  manufacture  and  sale  of  food  prod- 
ucts, and  other  articles,  to  such  an  extent  as 
may  be  necessary  to  properly  protect  the  mor- 
als, health,  and  comfort  of  the  public.  Thus, 
the  legislature  may  regulate  or  prohibit  the 

keeping  for  sale  of  oleomargarine  or  other  sub- 
stances in  imitation  of  butter,  without  marking 
them  so  as  to  show  what  they  are,  and  statutes 
regulating  generally  the  sale  of  dairy  products, 
and  punishing  their  adulteration.  Powell  v.  Com. 
114  Pa.  St.  265,  affirmed  in  127  U.  S.  678;  State  v. 
Addington,  77  Mo.  110;  State  v.  MarshaU,  64  N. 
H.  549;  People  v.  Arensberg,  103  N.  Y.  388,  57 
Am.  Rep.  741;  Palmer  v.  State,  39  Ohio  St.  236; 
State  V.  Horgan,  55  Minn.  183;  Pierce  v.  State, 
63  Md.  592. 

Statutes  prohibiting  the  sale  of  adulterated  or 
watered  milk.  See  the  cases  above  cited,  and  see 
Butler  V.  Chambers,  36  Minn.  69;  Com.  v.  Waite, 
11  AUen  (Mass.)  264,  87  Am.  Dec.  711;  Com.  v. 
Evans,  132  Mass.  11;  People  v.  West,  106  N.  Y. 
293,  60  Am.  Rep.  452,  State  v.  Smyth,  14  R.  I. 
100,  51  Am.  Rep.  344. 

Statutes  prohibiting  the  sale  of  vinegar  below  a 
certain  standard.  People  v.  Worden  Grocer  Co. 
(Mich.)  77  N.  W.  315. 

Statutes  requiring  that  baking  powder  contain- 
ing alum  shall  be  so  marked  as  to  show  that  fact 
Stolz  V.  Thompson,  44  Minn.  271. 
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sale  of  intoxicating  liquors,^  *"*  and  it  may  pre- 
vent the  keeping  of  cows  in  an  unhealthy  or 
crowded  condition,  and  the  adulteration  of 
dairy  products,^***  or  of  confectionery  or  other 
articles  of  food.^** 

43.  Regulation  of  Places  of  Amusement. 

It  is  also  within  the  power  of  the  state  leg- 
islatures to  regulate  theatres,  billiard  rooms, 
and  other  places  of  amusement  and  sport,  so 
as  to  prevent  annoyance  or  disturbance  of  the 
community,  corruption  of  the  public  morals, 
etc.^^^ 


Statutes  regulating  the  manufacture  and  sale 
of  lard  and  lard  compounds  and  substitutes,  and 
of  foods  prepared  therefrom.  State  v.  Aslesen, 
50  Minn.  5. 

Statutes  prohibiting  the  sale  of  adulterated  con- 
fectionery.   Com.  V.  Chase,  125  Mass.  202. 

1**  Santo  V.  State,  2  Iowa,  165,  63  Am.  Dec.  487; 
Thurlow  V.  Com.,  5  How.  (U.  S.)  504;  Woods  v. 
State,  36  Ark.  38;  Keller  v.  State,  11  Md.  525.  69 
Am.  Dec.  226. 

145  Powell  V.  Com.,  114  Pa.  St  265,  affirmed  in 
127  U.  S.  678;  Butler  v.  Chambers,  36  Minn.  69; 
note  143,  supra. 

i«<Com.  ▼.  Chase,  125  Mass.  202;  Stolz  ▼. 
Thompson,  44  Minn.  271.  And  see  the  other  cases 
cited  in  notes  preceding. 

147  Thus,  the  legislature  may  prohibit  the  keep- 
er of  a  billiard  room  or  bowling  alley  from  allow- 
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44.  Ex  Post  Facto  Laws. 

It  is  provided  by  the  constitution  of  the 
United  States  that  no  "ex  post  facto  law" 
shall  be  passed  by  congress,^*^  or  by  any 
state,^*^  and  in  the  state  constitutions  there 
is  a  similar  limitation  on  the  power  of  the 
legislature.  Kw  "ex  post  facto  law,"  within 
the  meaning  of  this  prohibition,  is  "one 
which,  in  its  operation,  makes  that  criminal 
which  was  not  so  at  tlu^  time  that  the  action 
was  performed,  or  which  increases  the  pun- 
ishment, or,  in  short,  which,  in  relation  to 
the  offense  or  its  consequences,  alters  the  sit- 
uation of  a  party,  to  his  disadvantage."  ^^^  In 
a  sense,  all  acts  passed  after  an  offense  is  com- 
mitted are  ex  post  facto  in  relation  to  that 

ing  playing  therein  after  a  certain  time  in  the 
evening  or  night.  Com.  v.  Colton,  8  Gray  (Mass.) 
488. 

148  Const.  U.  S.  art.  1,  §  9. 

148  Id.  §  10. 

150  Per  Mr.  Justice  Washington  In  U.  S.  v.  Hall, 
2  Wash.  C.  C.  366,  Fed.  Cas.  No.  15,285.  And  see 
Kring  v.  Missouri,  107  U.  S.  221;  Marion  v.  State, 
16  Neb.  349,  20  Neb.  233,  57  Am.  Rep.  825;  In  re 
Medley,  134  U.  S.  160;  Duncan  v.  Missouri,  152 
U.  S.  377;  Garvey  v.  People,  6  Colo.  559.  45  Am. 
Rep.  531. 

In  Fletcher  v.  Peck,  6  Cranch,  87,  CWef  Justic© 
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oflFense,  but  the  words  are  not  used  in  so  broad 
a  sense  in  the  constitution. 

Laws  Creating  or  Aggravating  Offenses. — 
This  prohibition  in  the  constitution  clearly 
prevents  the  legislatures  from  punishing  as 
a  crime  an  act  previously  committed,  and 
which  was  innocent  or  not  punishable  when 
committed,  and  from  aggravating  an  offense 
previously  committed.^  ^^ 

Marshall  said  that  an  ex  post  facto  law  was  a 
law  which  rendered  "an  act  punishable  in  a  man- 
ner in  which  it  was  not  punishable  when  it  was 
committed." 

And  in  Calder  v.  Bull,  3  Dall.  (U.  S.)  386,  Mr. 
Justice  Chase  defined  such  a  law  as  (1)  "any  law 
which  makes  an  act  done  before  the  passing  of 
the  law,  and  which  was  innocent  when  done,  crim- 
inal;" (2)  "any  law  which  aggravates  a  crime, 
and  makes  it  greater  than  it  was  when  commit- 
ted;" (3)  "any  law  which  changes  the  punishment, 
and  inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed;"  (4)  "any 
law  which  alters  the  legal  rules  of  evidence." 

151  Calder  v.  Bull,  3  DaH.  (U.  S.)  386;  Com.  v. 
Edwards,  9  Dana  (Ky.)  447;  Marion  v.  State,  16 
Neb.  349.  , 

It  has  been  held  that  a  statute  which  purports 
to  authorize  the  prosecution,  trial,  and  punish- 
ment of  a  person  for  an  offense  previously  com- 
mitted, and  as  to  which  prosecution  and  punish- 
ment is.  at  its  passage,  barred  by  the  pre-existing 
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Laws  Affecting  Punishment. — It  is  also  a 
violation  of  this  provision  for  the  legislature 
to  increase  the  punishment  for  an  act  previ- 
ously committed,^  *^*^  or  to  change  the  punish- 
ment, and  substitute  a  different  punishment, 
where  the  change  does  not  amount  merely  ix) 
a  remission  of  a  separable  portion  of  the  pun- 
ishment prescribed  at  the  time  the  offense 
was  committed,  or  a  clear  mitigation  of  the 
punishment.^^^     It  is    otherwise    if    a    law 

statute  of  Hmitations,  or  by  an  act  of  amnesty,  is 
unconstitutional.  Moore  v.  State,  43  N.  J.  Law. 
203,  39  Am.  Rep.  558  (six  judges  voting  "yes," 
and  five  voting  "no");  State  v.  Sneed,  25  Tex. 
Supp.  66;  State  v.  Keith,  63  N.  C.  140;  Thomp- 
son v.  State,  54  Miss.  740. 

182  In  re  Medley,  134  U.  S.  160;  Hartung  v.  Peo- 
ple, 22  N.  Y.  95.  26  N.  Y.  167;  Shepherd  v.  People. 
25  N.  Y.  406;  Johnson  v.  People,  173  111.  131;  Com. 
V.  Mott,  21  Pick.  (Mass.)  492;  Flaherty  v.  Thomas, 
12  AHen  (Mass.)  728;  Murphy  v.  Com.  172  Mass. 
264;  Marion  v.  State,  16  Neb.  349;  Ex  parte  Hunt, 
28  Tex.  App.  361;  Lindzey  v.  State,  65  Miss.  542, 
7  Am.  St.  Rep.  674. 

"3  Hartung  v.  People,  22  N.  Y.  95.  26  N.  Y.  167; 
Shepherd  v.  People,  25  N.  Y.  406;  In  re  Petty,  22 
Kan.  477;  Murphy  v.  Com.,  172  Mass.  264;  Lind- 
zey V.  State,  65  Miss.  542.  7  Am.  St.  Rep.  674. 

When,  at  the  time  a  murder  is  committed,  it  Is 
punishable  by  death  or  imprisonment  for  life,  the 
penalty  to  be  fixed  by  the  jury,  a  statute  divid- 
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merely  remits  a  portion  of  the  punishment, 


ing  murder  into  degrees,  and  punishing  murder 
in  the  first  degree  by  death,  and  divesting  the 
jury  of  authority  to  fix  the  penalty  at  imprison- 
ment for  life,  is  unconstitutional  as  to  this  mur- 
der.   Marion  v.  State,  16  Neb.  349. 

A  law  changing  the  punishment  from  death  to 
one  year's  imprisonment  at  hard  labor,  and  then 
death,  if  the  governor  shall  issue  his  warrant 
therefor,  or  from  death,  merely,  to  death  and  im- 
prisonment by  solitary  confinement  until  execu- 
tion, is  unconstitutional,  as  applied  to  offenses 
previously  committed.  Hartung  v.  People,  22 
N.  Y.  95,  26  N.  Y.  167;  In  re  Petty,  22  Kan.  477; 
In  re  Medley,  134  U.  S.  160. 

Where  an  act  is  punishable  by  fine  or  imprison- 
ment, a  statute  diminishing  the  extreme  limit  of 
imprisonment,  but  increasing  the  extreme  limit 
of  the  fine,  is  unconstitutional.  Flaherty  v.  Thom- 
as, 12  Allen  (Mass.)  428. 

The  same  is  true  of  a  change  from  fine  "or" 
imprisonment  to  fine  "and"  imprisonment.  Fla- 
herty V.  Thomas,  supra;  Com.  v.  McDonough,  13 
Allen  (Mass.)  681. 

The  legislature  cannot  take  away  from  one  who 
has  committed  a  crime  the  right  to  a  deduction 
from  his  term  of  imprisonment  for  good  behavior, 
which  was  allowed  at  the  time  the  act  was  com- 
mitted. Murphy  v.  Com.  172  Mass.  264;  In  re 
Canfield,  98  Mich.  645. 

,'     Nor  can  it  reduce  the  amount  per  day  allowed 
\  to  a  convict  as  a  credit  on  his  fine  and  costs,  when 
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or  otherwise  merely  mitigates  it.^^*  Laws 
which  provide  for  an  increased  punishment 
for  a  second  or  third  offense  are  not  within 
the  prohibition,  though  the  prior  offense  may 
have  been  committed  before  its  enactment.^ ^^ 


working  qut  the  same.  Ex  parte  Hunt,  28  Tex. 
App.  361.  J 

154  Com.  V.  Wyman,  12  Cush.  (Mass.)  237;  Com. 
V.  Gardner,  il  Gray  (Mass.)  438;  People  v.  Hayes, 
140  N.  Y.  484,  37  Am.  St.  Rep.  572;  Hartiing  v. 
People,  22  N.  Y.  95,  105;  In  re  Petty,  22  Kan.  477. 
And  see  State  v.  Williams,  2  Rich.  (S.  C.)  418,  45 
Am.  Dec.  741. 

In  Hartung  v.  People,  supra,  Judge  Denio  said 
that  "anything  which,  if  applied  to  an  individual 
sentence,  would  fairly  fall  within  the  idea  of  a 
remission  of  a  part  of  the  sentence,  would  not 
be  liable  to  objection,"  as  a  change  from  punish- 
ment by  fine  and  imprisonment  to  fine  or  im- 
prisonment. 

The  Massachusetts  court  held  that  a  change 
of  the  punishment  from  death  to  imprisonment 
foi  life  at  hard  labor  was  not  unconstitutional, 
on  the  ground  that  this  was  a  mitigation  of  the 
punishment.  Com.  v.  Wyman,  12  Cush.  (Mass.) 
237;  Com.  v.  Gardner,  11  Gray  (Mass.)  438.  See, 
also,  Mclnturf  v.  State,  20  Tex.  App.  335. 

The  contrary  was  held  in  New  York.  Shep- 
herd V.  People,  25  N.  Y.  406. 

165  Blackburn  v.  State,  50  Ohio  St.  428;  Com. 
V.  Marchaud,  155  Mass.  8;  People  v.  Butler,  3 
Cow.  (N.  Y.)  347.  And  see  In  re  Miller,  110 
Mich.  676. 
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Frlnon  Discipline. — Any  change  in  tlio 
law  which  is  fairly  referable  to  prison  disci- 
pline, or  penal  administration,  as  its  primary 
object,  may  he  made  to  take  effect  upon  past 
as  well  as  future  offenses,  as  changes  in  the 
manner  or  kind  of  employment  of  convicts 
sentenced  to  hard  labor,  the  system  of  super- 
vision, the  means  of  restraint,  and  the  like. 
Changes  of  this  sort  may  operate  to  increase 
or  mitigate  the  severity  of  the  punishment  of 
the  convict,  but  they  are  not  within  the  con- 
stitutional prohibition.^®^ 

Laws  Regulating  Mode  of  Procedure, — 
Laws  regulating  the  mode  of  procedure  in 
criminal  cases  are  not  within  the  constitu- 
tional prohibition  if  they  do  not  dispense 
with  any  of  the  substantial  protections  with 
which  the  existing  law  surrounds  the  accus- 
ed.^ ®^  It  is  competent,  therefore,  for  the  leg- 
islature, as  to  offenses  previously  committed, 
to  change  the  place  of  trial,  or  the  tribunal 
before  which  the  accused  shall  be  tried;  to 
change  the  mode  of  summoning  or  impan- 

is«  Hartung  v.  People,  22  N.  Y.  95;  Murphy  v. 
Com.,  172  Mass.  264. 

157  Cooley,  Const.  Lim.  272 ;  Gut  v.  State,  9 
Wall.  (U.  S.)  35;  Hopt  v.  People  of  Utah,  110  U. 
S.  574;  People  v.  Mortimer,  46  Cal.  116. 
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eliiig  the  jury;,  to  give  the  state  additional 
challenges  to  jurors,  or  change  the  time  or 
grounds  of  challenging;  to  authorize  the 
amendment  of  indictments,  and  the  like.^*^^ 

Rules  of  procedure,  however,  cannot  ue 
changed  as  to  existing  offenses,  if  the  change 
injuriously  affects  any  substantial  right  to 
which  the  accused  is  entitled  under  the  law 
in  force  when  the  offense  was  committed.^^^ 
Thus,  if  the  law  in  force  at  the  time  of  a 
homicide  makes  a  conviction  and  sentence  for 
murder  in  the  second  degree  an  acquittal  of 
the  crime  of  murder  in  the  first  degree, 
though  such  conviction  be  reversed,  the  legis- 
lature cannot  change  the  law,  and  allow  an- 
other prosecution  for  murder  in  the  first  de- 


ifi«  See  the  cases  cited  above.  And  see  Cook  v. 
U.  S.,  138  U.  S.  157;  Thompson  v.  Missouri,  171 
U.  S.  380;  Gibson  v.  Mississippi,  162  U.  S.  566; 
Duncan  v.  Missouri,  152  U.  S.  377;  Marion  v. 
State,  16  Neb.  349,  20  Neb.  233,  57  Am.  Rep.  825; 
Walston  V.  Com.,  16  B.  Mon.  (Ky.)  15;  Moore  v. 
State,  43  N.  J.  Law,  203,  39  Am.  Rep.  558;  State 
v.  Manning.  14  Tex.  402;  Stokes  v.  People,  53 
N.  Y.  164.  13  Am.  Rep.  492;  Jacquins  v.  Com.,  9 
Cush.  (Mass.)  279;  State  v.  Taylor,  134  Mo.  109; 
Com.  V.  Hall,  97  Mass.  570. 

iB»Kring  v.  Missouri.  107  U.  S.  221. 
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gree.*®®     Nor  can  it  reduce  the  number  of 
jurors.^*^ 

Changing  Rules  of  Evidence, — A  law  is 
unconstitutional,  as  applied  to  offenses  previ- 
ously committed,  if  it  changes  the  rules  of 
evidence  to  such  an  extent  as  to  allow  a  con- 
viction on  less  evidence  or  proof  than  was 
previously  required.^*^^  But  a  law  may  be 
enacted  which  simply  enlarges  the  class  of 
persons  who  may  be  competent  to  testify,  for 
this  does  not  alter  the  degree  or  measure  of 
proof  required.' *^^ 

i«o  Kring  v.  MisBOurl,  107  U.  S.  221. 

i«i  Thus,  In  Thompson  v.  Utah,  170  U.  S.  343, 
the  provision  in  the  constitution  of  the  state  of 
Utah  for  the  trial  of  criminal  cases,  not  capital, 
in  courts  of  general  jurisdiction  by  a  jury  com- 
posed of  eight  persons  only,  was  held  unconsti- 
tutional as  to  offenses  committed  before  the  ter- 
ritory became  a  state. 

w2Calder  v.  Bull.  3  DaU.  (U.  S.)  386;  Duncan 
V.  Missouri,  152  U.  S.  377;  Hart  v.  State,  40  Ala. 
32,  88  Am.  Dec.  752;  State  v.  Johnson,  12  Minn. 
476,  93  Am.  Dec.  241. 

Thus,  the  necessity  for  corroboration  of  wit- 
nesses cannot  be  dispensed  with.  Hart  v.  State, 
supra. 

i«8  Hopt  V.  People  of  Utah,  110  U.  S.  574.  And 
see  Mrous  v.  State,  31  Tex.  Cr.  R.  597,  37  Am. 
St  Rep.  834. 
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45.  Indefiniteness  of  Statutes. 

Except  as  to  conimoii-law  offenses,  it  is  for 
the  legislature,  not  the  courts,  to  determine 
what  acts  are  to  be  punished  as  crimes.  A 
penal  statute,  therefore,  to  be  valid,  must  be 
sufficiently  definite  to  show  what  acts  the  leg- 
islature intended  to  punish.  It  must  define 
the  offense  with  certainty,  either  by  specify- 
ing the  acts  which  shall  constitute  it,  or  by 
describing  it  by  some  name  known  to  the 
common  law.^^"*  The  description,  thougli 
general,  is  suiiiciently  definite  if  the  court,  by 
giving  the  words  their  ordinary  meaning,  can 
say  what  acts  were  intended  to  be  punish- 
ed.^''^     A  statute    punishing    a    crime,    and 

104  state  V.  Partlow,  91  N.  C.  550,  49  Am.  Rep. 
652;  Foster  v.  Territory,  1  Wash.  411.  See  State 
V.  Mann,  2  Or.  238,  where  this  principle  is  recog- 
nized, but  wrongly  applied. 

105  An  act  punishing  any  person  who  "shall 
disturb  any  religious  society,  when  meeting  to- 
gether in  religious  worship,"  is  not  void  as  fail- 
ing to  sufficiently  define  the  offense.  State  v. 
Stuth,  11  Wash.  423. 

Nor  are  statutes  to  suppress  gaming  houses  and 
gambling  too  indefinite  because  they  use  general 
words,  without  defining  them,  —  as  "gaming 
house,"  "gaming  table."  "gaming  device,"  "faro," 
"banking  game,"  etc.  U.  S.  v.  Speeden,  1  Cranch, 
C.  C.  535,  Fed.  Cas.  No.  16,366;   Miller  v.  State. 
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merely  describing  it  by  a  general  name  known 
to  the  common  law,   as  "rape,''   "robbery,'' 
"arson,"  "assault  and  battery,"  etc.,  is  not 
too  indefinite.  ^*^'® 
46.  Construction   of  Statutes — In   General. 

Unfortunately,  in  the  enactment  of  penal 
statutes,  the  legislature  does  not  always  ex- 
press itself  in  clear  and  unambiguous  lan- 
guage. In  such  a  case  it  is  for  the  courts  to 
construe  the  statute,  and  ascertain,  if  possi- 
ble, what  the  legislature  intended.  In  the 
construction  of  statutes  in  cases  of  doubt,  the 
courts  are  governed  by  certain  well-establish- 
ed rules.  These  rules,  or  the  most  important 
of  them,  will  be  given  in  the  following  sec- 
tions. 

The  Intention  of  the  Legislature  Governs. 
— The  principal  rule  is  that  the  intention  of 
the  legislature  governs.  Whenever  the  in- 
tention of  the  legislature  is  manifest,  it  must 
be  given  effect,  provided  the  statute  is  not  un- 

48  Ala.  122;   People  v.  Carroll,  80  Cal.  153;  State 
V.  Thomas,  50  Ind.  292. 

i««  See  State  v.  Berdetta,  73  Ind.  185,  38  Am. 
Rep.  117;  Ledgerwood  v.  State,  134  Ind.  81;  Ex 
parte  Bergen,  14  Tex.  App.  52;  Prindle  v.  State, 
31  Tex.  Cr.  R.  551,  37  Am.  St.  Rep.  833;  Houston 
V.  Com.,  87  Va.  257, 
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constitutional.  This  is  the  paramount  rule 
of  construction.^*^  "All  the  rules  of  con- 
struction must  give  way  to  the  fundamental 
principle  that  the  intention  of  the  legislature 
is  to  govern.  *  *  *  The  design  of  all 
rules  is  to  furnish  guides  to  assist  in  arriving 
at  the  intention  of  the  legislature."  ^®® 

Reasonable  Construction, — Another  rule, 
applicable  in  all  cases,  is  that  statutes  must 
have  a  reasonable  construction.^®® 

47.  Rules  to  Aid  in  Construction. 

(a)  Ordinary  Meaning  of  Language. — ^Ex- 
cept as  to  technical  terms,  statutes  are  to  be 
construed  according  to  the  ordinary  and  lit- 
eral meaning  of  their  language,  if  that  mean- 
ing can  l>e  clearly  ascertained.^"^     But  words 


187  Cain  V.  State,  20  Tex.  355;  Walker  v.  State, 
7  Tex.  App.  245;  Albrecht  v.  State,  8  Tex.  App. 
313;  Smith  v.  People,  47  N.  Y.  330;  People  v.  Pot- 
ter, 47  N.  Y.  375.  379;  Noble  v.  State,  1  G.  Greene 
(Iowa)  325;  Parkinson  v.  State,  14  Md.  184,  194; 
State  V.  Stephenson,  2  Bailey  (S.  C.)  334;  Com. 
V.  Kimball,  24  Pick.  (Mass.)  366,  35  Am.  Dec.  326; 
Keener  v.  State.  18  Ga.  194,  63  Am.  Dec.  269. 

i«s  Cain  v.  State,  20  Tex.  355. 

169  Walker  v.  State,  7  Tex.  App.  245. 

iToCoolldge  V.  Choate,  11  Mete.  (Mass.)  79,  82; 
Remmlngton  v.  State,  1  Or.  281;  People  v.  Todd, 
51  Hun  (N.  Y.)  446,  451, 
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will  be  construed  contrary  to  their  literal 
meaning,  when  necessary  in  order  to  give  ef- 
fect to  the  manifest  intention  of  the  legisla- 
ture.^'^ 

(6)  Strict  Construction, — It  is  a  well-set- 
tled rule  that,  in  the  absence  of  express  statu- 
tory provision  to  the  contrary,  penal  statutes 
are  to  be  strictly  construed  in  favor  of  the 

The  courts  are  not  at  liberty  to  construe  a 
statute  contrary  to  its  ordinary  and  grammatical 
meaning,  merely  because  such  a  construction  is 
necessary  to  render  the  statute  effective.  If  the 
legislature  has  failed  to  accomplish  its  object  by 
the  enactment  of  a  penal  statute,  "it  is  to  that 
authority,  and  not  to  the  courts,  that  the  public 
must  look  for  a  correction  of  the  mistake.  Rem- 
mlngton  v.  State,  1  Or.  281. 

"The  intention  of  the  legislature  is  to  be  col- 
lected from  the  words  they  employ.  Where  there 
is  no  ambiguity  in  the  words,  there  is  no  room 
for  construction.  The  case  must  be  a  strong  one 
indeed  which  would  justify  a  court  in  departing 
from  the  plain  meaning  of  words,  especially  in 
a  penal  act,  in  search  of  an  intention  which  the 
words  themselves  did  not  suggest."  Per  Chief 
Justice  Marshall,  in  U.  S.  v.  Wlltberger,  5  Wheat. 
(U.  S.)  76. 

iTiCain  V.  State,  20  Tex.  355;  Walker  v.  State, 
7  Tex.  App.  245;  Albrecht  v.  State,  8  Tex.  App. 
313;  Smith  v.  People,  47  N.  Y.  330;  People  v. 
Potter,  47  N.  Y.  375,  379;  Noble  v.  State.  1  G. 
Greene  (Iowa)  325* 
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accused.^'-  By  this  it  is  meant  that  they  are 
to  be  construed  strictly  in  those  parts  which 
are  against  the  accused,  hut  liberally  in  those 
parts  which  arc  in  his  favor.^''^  Xo  person 
is  to  be  made  subioct  to  such  statutes  bv  im- 
plication,  and  when  doubts  arise  concerning 
their  interi)retation,  they  are  to  weigh  only 
in  favor  of  the  accused.^ ^"^  This  does  not 
mean,  however,  that  a  penal  statute  is  to  be 


J72U.  S.  V.  Lacher.  134  U.  S.  624;  U.  S.  v.  Wilt- 
berger,  5  Wheat.  (U.  S.)  76;  Lescanett  v.  Com., 
89  Va.  878;  Warner  v.  Com.,  1  Pa.  St.  154,  44  Am. 
Dec.  114;  State  v.  Bryant.  90  Mo.  534;  Com.  v. 
Hickey,  2  Pars.  Sel.  Cas.  (Pa.)  317;  Steel  v.  State. 
26  Ind.  82. 

"There  can  be  no  constructive  offenses,  and, 
before  a  man  can  be  punished,  his  case  must  be 
plainly  and  unmistakably  within  the  statute." 
U.  S.  V.  Lacher,  supra. 

"The  rule  that  penal  statutes  are  to  be  con- 
strued strictly  is,  perhaps,  not  much  less  old 
than  construction  itself.  It  is  founded  on  the 
tenderness  of  the  law  for  the  rights  of  individ- 
uals, and  on  the  main  principle  that  the  power  of 
punishment  is  vested  in  the  legislative,  not  in 
the  Judicial,  department.  It  is  the  legislature,  not 
the  court,  which  is  to  define  a  crime,  and  ordain 
its  punishment."  Per  Chief  Justice  Marshall,  in 
U.  S.  V.  Wiltberger,  5  Wheat.  (U.  S.)  76. 

t73  state  V.  Bryant,  90  Mo.  534. 

174  state  V.  Bryant,  90  Mo.  534, 
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construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature.  The  courts  aro 
bound  to  give  effect  to  the  plain  and  obvious 
meaning  of  a  statute,  and  not  narrow  it  by 
construction.^"*^ 

(c)  Reason  and  Purpose  of  Statute, — 
When  the  meaning  of  a  statute  Is  doubtful, 
the  reason  and  purpose  of  its  enactment  are  to 
be  taken  into  consideration  in  construing  it, 
and  determining  the  intention  of  the  legisla- 
ture. In  other  words,  though  a  penal  stat- 
ute cannot  be  extended  by  construction,  it 
should,  if  possible,  receive  such  a  construction 

iT5  Parkinson  v.  State.  14  Md.  184,  194;  U.  S.  v. 
Wiltberger,  5  Wheat.  (U.  S.)  76;  Keller  v.  State, 
11  Md.  525,  69  Am.  Dec.  226;  Wedge  v.  State,  12 
Md.  235;  Gibbons  v.  People,  33  111.  443. 

In  State  v.  Thatcher.  35  N.  J.  Law,  445,  452,  it 
was  said:  "The  rule  of  strict  interpretation  for 
criminal  statutes  does  not  hinder  the  court  from 
searching  for  the  legislative  will;  nor  is  the  rule 
violated  by  giving  words,  in  some  cases,  their 
full,  or  the  more  extended  of  two  meanings,  as 
the  wider  popular,  instead  of  the  narrow  technical, 
one.  Cases  are  not  wanting  where  some  elasticity 
has  been  given  to  criminal  statutes  in  order  to 
extend  them  to  the  mischief  obviously  aimed  at." 

This  Is  weli  illustrated  by  the  case  of  People  v. 
Ck)tteral,  18  Johns.  (N.  Y.)  115,  where  a  jail  was 
held  to  be  an  'inhabited  dwelling  house,"  withiij 
the  meaning  of  the  statute  against  arson, 
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as,  when  practically  applied,  will  tend  to  sup- 
press the  evil  which  the  legislature  intended 
to  prohibit.*'**  "The  pre-existing  law,  the 
evils  which  ait>se  out  of  it,  and  the  remedy 
intended  to  be  a])j)lied,  are  usefid  guides  in 
the  interpretation  of  a  doubtful  statute.  A 
knowledge  of  the  old  law  and  the  remedy  ap- 
plied by  the  new  frequently  points  out  the 
evil,  and  enables  us  to  correct  it."  ^^^  It  is  not 
permissible,  however,  to  vary  or  add  to  tha 
provisions  of  a  statute  on  any  consideration  of 
its  reason  and  ])urpose,  if  the  meaning  of  the 
legislature  is  clear.*'® 

(d)  Preamble  arid  Title  of  Act. — It  is  a 
well-settled  principle,  applicable  to  penal  stat- 
utes, as  well  as  to  others,  that  the  preamble 
and  the  title  of  an  act  niav  be  resorted  to  a4 
an  aid  in  ascertaining  the  intention  of  the  leg- 
islature. Thus,  in  a  Sonth  Carolina  case, 
where  an  act  nnide  it  larceny  for  any  person  to 
fraudulently  take  from  any  field,  not  belong- 
ing to  him,  "any  cotton,  corn,  rice,  or  other 

178  Smith  V.  State.  52  Ala.  384,  388;  Gibbons  v. 
People,  33  111.  443;  People  v.  Forbes,  4  N.  Y. 
Supp.  757. 

177  State  V.  Stephenson,  2  Bailey  (S.  C.)  334. 

17^  State  V.  Stephenson,  2  Bailey  (S.  C.)  334; 
Warner  v.  Com..  1  Pa.  St.  154,  44  Am.  Dec.  114. 
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grain,"  etc.,  without  saying  anything  as  to  its 
being  severed  before  the  taking,  but  the  act 
was  entitled,  "An  act  to  make  the  fraudulent 
and  secret  taking  of  cotton,  corn,  and  other 
grain,  before  severance  from  the  soil,  lar- 
ceny," the  court  took  the  title  into  considera- 
tion,  and  held  that  the  act  made  a  severance 
and  taking  of  growing  grain  larceny,  though 
it  was  not  larceny  at  common  law.^"® 

(c)  Contraction  with  Reference  to  the 
Common  Law. — Statutes  frequently  pre- 
scribe a  punishment  for  an  offense  without 
defining  it  further  than  by  giving  it  a  name 
known  to  the  common  law, — as  "murder," 
"manslaughter,"  "rape,"  "robbery,"  "per- 
jury," etc.  In  such  a  case,  the  common  law 
must  be  resorted  to  in  order  to  determine  the 
nature  and  elements  of  the  offense. ^®^    And 

17B  state  V.  Stephenson,  2  Bailey  (S.  C.)  334. 

i»o  State  V.  Camley,  67  Vt.  322:  State  v.  Two- 
good,  7  Iowa,  252 ;  U.  S.  v.  Jones,  3  Wash.  C.  C.  209, 
Fed.  Cas.  No.  15,494;  In  re  Greene,  52  Fed.  104; 
U.  S.  V.  Wilson.  Baldw.  78,  Fed.  Cas.  No.  16,730; 
State  V.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117; 
U.  S.  V.  Palmer.  3  Wheat  (U.  S.)  610,  630;  Com. 
V.  Webster,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  711, 
716;  Benson  v.  State,  5  Minn.  19. 

If  a  statute  punishes  an  offense  without  defin- 
ing it  further  than  by  calling  it  by  a  name  known 
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when  a  statute  uses  other  terms,  which  have 
a  settled  meaning  in  the  common  law,  this 
meaning  is  to  be  given  them,  unless  there  is 
something  to  show  that  the  legislature  in- 
tended otherwise.  Thus,  the  words  ^Mwell- 
iug  house,"  "breaking,"  and  "entry,"  in 
statutes  defining  and  punishing  burglary, 
'Tburning,"  in  statutes  defining  and  punish- 
ing arson,  "from  the  person,"  "or  by  vio- 
lence or  putting  in  fear,"  in  statutes  defin- 
ing and  punishing  robbery,  etc.,  are,  unless 
a  contrary  intention  appears,  to  be  given  a 
construction  in  accordance  with  their  mean- 
ing at  common  law.*®^ 

to  the  common  law,  the  common-law  definition 
applies.  Prindle  v.  State,  31  Tex.  Cr.  R.  551,  37 
Am.  St.  Rep.  833;  State  v.  Twogood,  7  Iowa,  252; 
Com.  V.  York,  9  Mete.  (Mass.)  93,  109;  Houston 
V.  Com.,  87  Va.  257;  and  other  cases  cited  above. 

181  Com.  V.  Humphries,  7  Mass.  242 ;  Pitcher  v. 
People,  16  Mich.  142;  State  v.  Calhoun.  72  Iowa, 
432,  2  Am.  St.  Rep.  252;  Long  v.  State,  12  Ga.  293, 
320;  Ex  parte  Vincent,  26  Ala.  145,  62  Am.  Dec. 
714;  Finch  v.  Com.,  14  Grat.  (Va.)  643;  NlchoUs 
V.  State,  68  Wis.  416;  Quinn  v.  People,  71  N.  Y. 
561,  Beale*B  Cas.  789;  Schwabacher  v.  People,  165 
111.  618;  Mary  v.  State,  24  Ark.  44,  81  Am.  Dec.  60; 
People  v.  Gates,  15  Wend.  (N.  Y.)  159.  See  post, 
§§  379,  409,  416. 

In  an  Alabama  case  it  was  said:  "When  words 
are  used  by  the  legislature  in  relation  tp  i^  matter 
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Statutes  defining  and  punishing  offenses 
are  also  to  be  construed  in  accordance  with  the 
common  law  in  relation  to  principals  and  ac- 
cessaries, responsibility  of  children,  insane 
persons,  etc.,  and  the  necessity  generally  for 
a  criminal  intent.^ ®^ 

(/)  Change  of  the  Common  Law. — Tt 
must  be  remembered,  however,  that  it  is  com- 
petent for  the  legislature  to  create  new  of- 
fenses, and  to  extend  the  common-law  defini- 
tions of  particular  offenses,  so  as  to  punish, 
under  common-law  names,  acts  not  embraced 

or  subject,  which,  when  used  in  reference  to  the 
same  subject  at  common  law,  have  obtained  a 
fixed  and  definite  meaning,  the  inference  is  irre- 
sistible that  they  were  intended  to  be  used  in  the 
common-law  sense."  E5x  parte  Vincent,  26  Ala. 
145,  62  Am.  Dec.  714. 

iM  Duncan  v.  State,  7  Humph.  (Tenn.)  148; 
post,  §§  56,  70. 

Statutes  punishing  any  person  who  should  dis- 
pose of  crops  or  other  property  after  giving  a 
mortgage  thereon  have  been  construed  in  the  light 
of  the  common-law  principle  that  the  contract  of 
an  infant  is  voidable  at  his  option,  and  it  has  been 
held  that  an  infant's  sale  of  property  on  which 
he  has  given  a  mortgage,  being  a  disaffirmance 
and  avoidance  of  the  mortgage,  does  not  render 
him  liable  under  such  a  statute.  State  v.  Howard, 
88  N.  C.  650;  State  v.  Plaisted,  43  N.  H.  413. 

iMAnte,  S  14. 
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in  the  common-law  definitions.^****  And  it 
follows  that  identity  in  the  name  of  offenses 
at  conmion  law  and  under  a  statute  does  not 
necessarily  imply  that  the  same  elements,  and 
no  others,  enter  into  both.^^"*  Whether  a 
statutory  offense  is  the  same  as  an  offense 
known  to  the  common  law  must  depend  upon 
the  language  of  the  particular  statute,  and  the 
intention  of  the  legislature. 

(g)  Prior  Judicial  Construction, — ^Vhcn 
the  legislature  enacts  a  statute  which  is  sub- 
stantially the  same*  as  one  which  has  already 
received  a  judicial  construction,  it  will  l)e 
presumed  to  have  known  that  construction, 
and  to  have  intended  to  adopt  it.^®° 

(h)  Construction  as  a  Wliole — Giving  Ef- 
fect to  All  Parts. — In  ccmstruing  a  statute, 
the  intention  of  the  legislature  is  not  to  be 
ascertained  from  any  ])articular  expression 
or  section,  but  from  the  whole  act.  It  is  a  car- 
dinal principle  that  a  statute  is  to  be  con- 
strued as  a  whole,  and  effect  is  to  be  given,  if 
possible,  to  every  section  and  clause.^®® 

(i)  Construction  of  Statutes  'Together. — 
In  ascertaining  the  meaning  of  a  particular 

18*  People  V.  Most.  128  N.  Y.  108. 
isRO'Byrnes  v.  State,  r.i  Ala.  25;  State  v.  Brew- 
er, 22  La.  Ann.  273. 
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Statute,  all  statutes  m  pari  materia  are  to  be 
taken  into  consideration.  In  other  words,  all 
statutes  on  the  same  subject,  whether  enacted 
on  the  same  day^  or  on  different  days  of  the 
same  session,  or  at  different  sessions,  are  to 
be  taken  together  as  one  law.^®" 

Ah  Ho.  1  Idaho.  691;  People  v.  Potter,  47  N.  Y. 
Ah  Ho,  1  Idaho  691 ;  People  v.  Potter,  47  N.  Y. 
375,  379;  People  v.  Todd,  51  Hun  (N.  Y.)  446,  451; 
Parkinson  v.  State,  14  Md.  184,  195. 

"7  Cain  V.  State,  20  Tex.  355,  362;  State  v.  Hope, 
15  Ind.  474;  State  v.  Rackley,  2  Blackf.  (Ind.) 
249;  Keller  v.  State,  11  Md.  525.  69  Am.  Dec.  226; 
Myers  v.  State,  3  bneed  (Tenn.)  98;  Howlett  v. 
State.  5  Yerg.  (Tenn.)  144,  151;  Smith  v.  People, 
47  N.  Y.  330. 

Statutes  in  relation  to  the  same  offense  must 
be  taken  together,  and  construed  as  if  the  matters 
to  which  they  relate  were  embraced  in  a  single 
statute.  State  v.  Wilbor,  1  R.  I.  199,  36  Am. 
Dec.  245. 

In  Indiana,  a  statute  approved  June  10,  1852, 
provided  that  any  person  who  should  be  the  keep- 
er of  *'any  gaming  apparatus,"  for  the  purpose  of 
winning  or  gaining  any  article  of  value,  should 
be  deemed  a  professional  gambler,  and  subject  to 
punishment  in  the  penitentiary.  Another  statute, 
approved  on  June  14th,  declared  that  any  person 
who  should  be  the  keeper  or  exhibitor  of  "any 
gaming  table,  roulette,  ♦  ♦  ♦  or  billiard 
table,"  for  the  purpose  of  winning  any  article  of 
value  thereon,  should  be  liable  to  a  fine.    In  State 
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(y)  Construction  in  Connection  with  the 
Constitution. — Unless  a  contrary  intention 
clearly  appears,  it  is  to  be  presumed  that  the 
legislature  intended  a  statute  to  be  in  accord- 
ance with  constitutional  provisions,  and 
statutes,  therefore,  are  to  be  construed  in  con- 
nection with  the  constitution,  and,  if  possible, 
so  as  to  be  in  accordance  therewith.  "It  is  a 
well-recognized  principle  that  courts  will  not 
so  construe  a  statute  as  to  render  it  unconsti- 
tutional, if  any  other  reasonable  construction 
can  be  placed  upon  it,  which  will  render  it  ef- 
fective and  legal."^®* 

(A*)  Expression  of  One  Thing  an  Exclu- 
sion of  Others, — The  maxim,  expressio  unius 
est  exclusio  aUeriu.Si,  applies  in  the  construc- 
tion of  penal  statutes.  Thus,  where  a  statute 
provided  that  certain  games  of  chance  might 
be  kept  on  being  licensed,  and  declared  that 

V.  Hope,  15  Ind.  474,  it  was  held  that  these  two 
statutes  must  be  construed  together,  and  that, 
as  the  last-mentioned  statute  specially  prohibited 
the  keeping  of  a  billiard  table  for  gaming,  and 
made  it  a  misdemeanor  only,  the  keeping  of  such 
a  table  was  not  a  felony,  within  the  first-men- 
tioned statute,  though  it  mi.^ht  have  been  so  re- 
garded except  for  the  second  statute. 

188  People  V.  Peacock,  98  111.  172,  177.     And  see 
Eskridge  v.  State,  25  Ala.  30. 
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certain  others  should  be  unlawful,  it  was  held 
that  all  games  not  mentioned  in  the  statute 
were  legalized.^*® 

(Z)  Special  Enumeration  Followed  by 
General  Words, — In  the  construction  of  penal 
statutes,  the  courts  are  also  governed  by  the 
general  rule  that,  "where  a  particular  class  is 
spoken  of,  and  general  words  follow,  the  class 
first  mentioned  is  to  be  taken  as  the  most  com- 
prehensive, and  the  general  words  treated  as 
referring  to  matters  ejusdem  generis  with 
such  class. "^®^  Thus,  where  a  statute  pro- 
vided that  "no  tradesman,  artificer,  workman, 
laborer,  or  other  person  whatsoever,"  should 
exercise  his  ordinary  calling  on  Simday,  it 
was  held  that  the  words  "other  person  what- 
soever" were  intended  to  refer  to  persons  of 
like  denomination  with  those  specially  men- 
tioned, and  not  to  all  persons,  without  regard 
to  their  occupation,  and  that  the  statute, 
therefore,  did  not  apply  to  f armors.^® ^ 

189  People  V.  Goldman,  1  Idaho,  714. 

190  Broom,  Leg.  Max.  625;  Rex  v.  Inhabitants  of 
Whltnash,  7  Barn.  &  C.  596;  State  v.  Bryant,  90 
Mo.  534. 

i»i  Rex  V.  Inhabitants  of  Whitnash,  7  Barn.  &  C. 
596.  In  this  case,  Bayley,  J.,  remarked  that  If  all 
persons  were  meant,  there  was  no  need  of  the  spe- 
cific enumeration. 
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This  nile  of  construction  has  also  been  ap- 
plied to  statutes  enumerating  things  of  a  par- 
ticular class,  and  concluding  with  general 
words, — as  statutes  against  gaming,  enumer- 
ating particular  games  or  devices,  as  faro, 
roulette,  etc.,  and  concluding  with  the  wordd, 
"or  any  other  device.''  These  words  have 
generally  been  construed  as  referring  to  such 
devices  only  as  are  of  like  kind  with  those 
enumerated.^  ®^ 

(m)  Punctuation. — The  punctuation  of  a 
statute  is  not  necessarilv  to  be  considered  in 
ascertaining  its  meaning.  It  may  always  be 
disregarded  in  order  to  make  tlie  statute  con- 
form to  the  evident  intention  of  the  legisla- 
ture.^ »•* 

loii  State  V.  Bryant,  90  Mo.  534;  State  v.  Hardin, 
1  Kan.  474;  Stith  v.  State,  13  Ark.  680;  Marquis  v. 
City  of  Chicago,  27  111.  App.  253;  State  v.  Shaw, 
39  Minn.  153;  Nuckolls  v.  Com.,  32  Grat.  (Va) 
884;  People  v.  Todd,  51  Hun  (N.  Y.)  446.  Com- 
pare State  V.  Lewis,  12  Wis.  434. 

There  are  many  other  statutes  in  the  con- 
struction of  which  this  rule  has  been  applied. 
See  Shirk  v.  People,  121  HI.  61. 

103  **In  giving  construction  to  a  statute,  the 
punctuation  is  entitled  to  small  consideration,  for 
that  is  more  likely  to  be  the  work  of  the  engross- 
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48.  Intention  to  Make  Prohibited  Act  a  Crime. 

It  is  not  always  clear  whether  the  legisla- 
ture, in  prohibiting  an  act  and  imposing  a 
penalty  for  its  commission,  intended  to  make 
the  act  a  crime,  and  to  require  the  penalty  to 
be  imposed  in  a  criminal  prosecution,  instead 
of  merely  subjecting  the  person  doing  the  act 
to  liability  in  a  civil  action.*'*  Of  course  the 
intention  of  the  legislature  must  govern,  and 
its  intention  is  to  be  gathered  from  the  whole 
act,  the  terms  used  in  it,  and  the  purpose  of 
the  prohibition.  It  may  be  laid  down,  as  a 
general  rule,  that  if  the  purpose  is  to  protect 


tag  clerk,  or  the  printer,  than  of  the  legislature." 
Morrill  y.  State,  38  Wis.  428,  434.  See,  also, 
Schriedley  v.  State,  23  Ohio  St.  130,  139;  State  v. 
Pilgrim,  17  Mont  311. 

Thus,  in  "Schriedley  v.  State,  supra,  a  statute 
punishing  the  receiving  of  goods  "that  have  been 
stolen  or  taken  by  robbers"  was  construed  as 
covering  the  receiving  of  goods  stolen  in  any  way, 
as  well  as  of  goods  taken  by  robbery,  though  to 
construe  it  according  to  the  punctuation,  there 
being  no  comma  after  the  word  "stolen,"  it  would 
apply  only  to  goods  stolen  by  robbers  or  taken  by 
robbers. 

i»*  In  Wisconsin  It  was  held  that  a  statute  sub- 
jecting to  a  pecuniary  penalty  only  any  person 
who  should  willfully  obstruct  a  public  highway. 
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the  public  generally,  and  the  terms  used  in 
the  statute  are  such  as  are  generally  employed 
in  a  penal  statute,  like  the  words  "offense," 
••fine,"  "prosecution,"  "conviction,"  "punish- 
ment," etc.,  the  statute  should  be  construed  as 
making  the  act  a  crime,  and  rendering  the 
doer  liable  to  a  criminal  prosecution.^®*^     If 

to  be  recovered  In  an  action  brought  in  the  name 
of  the  state,  did  not  create  a  criminal  offense,  and 
that  an  action  by  the  state  to  recover  the  penalty 
was  a  civil  action.  State  v.  Hayden,  32  Wis.  663; 
State  V.  Smith,  52  Wis.  134. 

As  to  the  act  of  congress  excluding  Chinese 
from  the  United  States,  see  U.  S.  v.  Hing  Quong 
Chow,  53  Fed.  233,  Beale's  Cas.  123. 

195  In  State  v.  Horgan,  55  Minn.  183,  a  statute 
provided  that  whoever  should  sell  or  keep  for 
sale  an  article  in  imitation  of  butter,  etc.,  should 
be  subject  to  the  payment  of  a  "penalty"  of  |50, 
and,  for  a  second  "offense,"  a  penalty  of  |100,  "to 
be  recovered,  with  costs,  in  any  court  of  compe- 
tent jurisdiction."  In  another  section,  possession 
of  the  article  "prohibited"  by  the  act  was  made 
prima  facie  evidence  that  the  same  was  kept  in 
"violation"  thereof.  In  another  section,  the  word 
"fine"  was  used  instead  of  "penalty."  and  in  an- 
other, proceedings  to  enforce  the  law  were  spoken 
of  as  "prosecutions."  It  was  held  that  the  act 
prohibited  was  a  misdemeanor,  and  that  the  pen- 
alty was  to  be  imposed  as  a  fine  in  a  criminal 
prosecution.  See,  also,  State  v.  Marshall,  64  N. 
H.  549. 
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the  statute  imposes  a  "fine,"  and,  in  default 
thereof,  imprisonment,  the  act  is  clearly  made 
a  crime,  imless  a  contrary  intention  is  very 
plainly  shown.^^®  The  statute  need  not  ex- 
pressly and  in  terms  declare  the  act  to  be  a 
crime,  or  a  felony,  or  a  misdemeanor.^®^^ 

In  Oregon,  a  statute  provided  that  county  war- 
rants indorsed,  "Not  paid  for  want  of  funds," 
should  bear  interest  from  the  date  of  such  indorse- 
ment until  the  treasurer  should  give  notice  that 
there  were  funds  to  redeem  them,  that  such 
notice  should  be  given  when  he  should  have  as 
much  as  $1,500  belonging  to  the  county,  and  that, 
for  failure  to  compiy  with  the  statute,  he  should, 
on  "conviction"  thereof,  be  "punished"  by  a  "fine" 
of  not  less  than  $500,  nor  more  than  $1,000. 
Laws  1893,  p.  60.  It  was  held  that  this  statute 
created  a  criminal  offense.  Ex  parte  Howe,  26 
Or.  181. 

i9«See  State  v.  Burton,  113  N.  C.  655.  Com- 
pare Oshkosh  V.  Schwartz,  55  Wis.  483. 

"A  fine,"  said  Lord  C  jke,  "signifieth  a  pecuniary 
punishment  for  an  offense  or  contempt  against  the 
king."     1  Co.  Litt.  126  b. 

i»7  Ex  parte  Howe,  26  Or.  181,  and  the  other 
cases  above  cited. 

A  statute  providing  merely  that  every  person 
convicted  of  the  willful  burning  of  a  gin  house 
shall  be  imprisoned  for  not  less  than  five,  nor 
more  than  ten,  years,  creates  an  offense,  notwith- 
standing it  does  not  expressly  state  that  such 
person  shall  be  guilty  of  a  felony.  State  v.  Pierce. 
123  N.  C.  745. 
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Bastardy  Proceedings, — Where  a  statute 
subjects  the  father  of  a  bastard  ehihl  to  pro- 
ceedings, either  in  the  name  of  the  mother 
or  in  the  name  of  the  state,  merely  to  charge 
him  with  the  child's  maintenance,  and  not  to 
punish  him  by  a  tine  or  otherwise,  the  object 
is  not  to  punish  him  as  for  a  crime,  but  to 
give  redress  to  the  mother,  or  else  to  indemni- 
fy the  county  against  liability  for  the  support 
of  the  chihl  as  a  pauj)er,  and  such  a  statute 
does  not  make  the  begetting  of  a  bastard 
child  a  misdemeanor.  The  proceeding,  even 
though  it  may  be  in  the  name  of  tlie  state,  is 
civil,  not  criminal.^ ^^**  If  a  statute,  however, 
provides  for  the  imposition  of  a  fine  in  bas- 
tardy j)roceedings,  upon  a  finding  of  the  issuo 
of  paternity  against  the  defendant,  in  addi- 
tion to  the  allowance  to  be  made  for  the  use  of 
the  mother,  and  declares  that  he  shall  be  im- 
prisoned in  default  of  payment,  the  beget- 
ting of  a  bastard  child  is  thereby  made  a  mis- 
demeanor, and  the  proceeding  is  criminal.^®" 

i9«  State  V.  Pate,  Busb.  (N.  C.)  244;  State  v. 
Burton,  113  N.  C.  655;  State  v.  Johnson,  89  Iowa, 
1;  Hodge  v.  Sawyer,  85  Me.  285. 

Instate  V.  Burton,  113  N.  C.  655;  Myers  v. 
Stafford.  114  N.  C.  234,  689;  State  v.  Cagle,  114 
N.  C.  836. 
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IV.  EXPIRATION  AND  REPEAL  OF  LAWS. 

49.  In  General. — Laws  may  be  repealed  express- 
ly or  impliedly.  Repeals  by  implication  are  not 
favored,  and,  as  a  rule,  a  law  is  not  to  be  taken  as 
repealed  by  a  later  law  unless  tiiere  is  an  irrecon- 
cilable conflict  between  tiiem.  Tiiere  is  generally 
an  implied  repeal,  iiowever, 

1.  When    there    is    an    irreconcilable    repug- 

nancy between  the  earlier  and  the  later 
law. 

2.  When   the   later   law   undertakes  to  cover 

the  whole  subject  matter  covered  by  the 
earlier  law. 
An  act  cannot  be  punished  after  the  law  mak- 
ing it  punishable  has  been  repealed  without  a 
saving  clause,  though  it  may  have  been  commit- 
ted, and  even  though  there  may  have  been  a  con- 
viction therefor,  before  the  repeal. 

Unless  otherwise  provided,  the  repeal  of  a  re- 
pealing law  revives  the  pre-existing  law. 

50.  implied  Repeal  of  Statutes. 

When  the  legislature  intends  to  repeal  a 
statute,  it  generally  does  so  in  express  terms, 
but  this  is  not  always  the  case.  Sometimes, 
when  a  statute  is  enacted  on  a  particular  sub- 
ject, nothing  at  all  is  said  about  existing  laws 
on  the  same  subject,  and  the  question  may 
then  arise  whether  an  existing  law  is  implied- 
ly repealed.  Repeals  by  implication  are  not 
favored,  and  the  general  rule  is  that  an  inten- 
tion to  repeal  a  prior  law  will  never  be  im- 
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plied  if  it  can  be  avoided  by  any  reasonable 
construction  of  the  statutes.  If  both  acts  can 
be  given  full  force  without  conflict,  or  if  the 
later  act  is  merelv  afiinnative,  or  cumulative, 
or  auxiliary,  and  not  inconsistent,  tlie  earlier 
act  is  not  repealed,  and  both  must  stand.-^*^ 

-00  Per  ChampHn,  J.,  in  People  v.  Hanrahan,  75 
Mich.  611,  612.  And  see.  to  the  same  effect: 
Com.  V.  Wyman.  12  Cush.  (Mass.)  237;  Flaherty  v. 
Thomas,  13  Anen  (Mass)  428:  Chamberlain  v. 
State,  50  Ark.  137;  State  v.  Rleger,  59  Minn.  151; 
Walker  v.  State.  7  Tex.  App.  245;  Cain  v.  State, 
20  Tex.  355;  People  v.  Piatt,  67  Cal.  22. 

The  rule  as  to  the  repeal  of  a  prior  by  a  sub- 
sequent statute  is  well  stated  in  Chamberlain  v. 
State,  50  Ark.  137,  by  Judge  Smith,  as  follows: 
''Subsequent  laws  do  not  abrogate  prior  ones  un- 
less they  are  irreconcilably  in  conflict.  The 
courts  have  always  leaned  against  implied  re- 
peals. A  general  affirmative  statute  does  not 
repeal  a  prior  particular  statute?,  or  particular 
provisions  of  a  prior  statute,  unless  negative 
words  are  used,  or  unless  there  be  an  invincible 
repugnancy  between  the  two.  The  more  specific 
provision  controls  the  general,  without  regard  to 
their  order  and  dates.  The  two  acts  are  inter- 
preted as  operating  together,  the  specific  provis- 
ions furnishing  exooptions  and  qualifications  to 
the  general  rule." 

An  amendatory  statute  providing  only  for  the 
distribution  of  the  penalty  for  a  public  offense  in 
a  manner   different   from    that   directed    by   the 
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On  the  other  hand^  if  the  two  acts  are  so  in- 
consistent that  they  cannot  stand  together,  the 
earlier  act  is  impliedly  repealed.^®^     And  the 

original  act  does  not  affect  the  offense  defined 
by  the  previous  act,  or  work  a  repeal  of  the 
penalty.  State  v.  Wilbor,  1  R.  I.  199,  36  Am. 
Dec.  245. 

In  People  v.  Gustin,  57  Mich.  407,  the  court 
recognized  the  rule  that  repeals  by  implication 
are  not  favored,  and  held  that  a  statute  punish- 
ing the  keeping  of  a  house  of  ill  fame  was  not 
impliedly  repealed  by  a  statute  relating  to  "dis- 
orderly persons,*'  and  providing  a  different  pun- 
ishment for  offenders  of  that  class,  among  whom 
were  enumerated  "keepers  of  bawdy  houses,  or 
houses  for  the  resort  of  prostitutes." 

In  Thompson  v.  State,  60  Ark.  59,  it  was  held 
that  a  statute  providing  that  the  conversion  of 
unmarked  or  unbranded  cattle,  hogs,  or  sheep 
over  12  months  old,  and  running  at  large,  should 
not  be  larceny,  was  not  impliedly  repealed  by  a 
subsequent  statute  providing  that  every  person 
who  should  steal  any  kind  of  cattle,  pigs,  hogs, 
sheep,  or  goats  should  be  guilty  of  a  felony.  The 
latter,  said  the  court,  is  a  general  affirmative  stat- 
ute, without  negative  words,  and  its  effect  was  to 
abolish  the  distinction  as  to  the  subjects  enumer- 
ated in  the  act  that  had  existed  between  grand 
and  petit  larceny.  There  does  not  seem  to  be  an 
invincible  repugnancy  between  it  and  the  former 
act,  and  therefore  both  should  stand. 

201  Shannon  v.  People,  5  Mich.  71,  84;  Flaherty 
V.  Thomas,  12  Allen,  428;  Sullivan  v.  People,  15 


114  CRIMES 

same  is  true  when  a  later  act  undertakes  to 
cover  the  whole  subject  matter  of  an  earlier 
act.202 

The  reason  for  holding  that  a  statute  is  im- 
pliedly repealed  by  a  later  inconsistent  stat- 
ute is  because  it  is  inferred  that  the  legisla- 

111.  233.  And  see  Miller  v.  State,  33  Miss.  361,  69 
Am.  Dec.  351;  State  v.  Dolan,  93  Mo.  467;  Homer 
V.  Com.,  106  Pa.  St.  221,  51  Am.  Rep.  521;  Johns 
V.  State,  78  Ind.  332,  41  Am.  Rep.  577. 

Thus,  there  are  any  number  of  cases  holding 
that  a  statute  imposing  a  different  punishment 
for  the  same  offense  as  is  punished  by  a  former 
statute  impliedly  repeals  it,  at  least  in  so  far  as 
the  punishment  is  concerned.  See  Com.  v.  Mc- 
Donough,  13  Allen  (Mass.)  581;  People  v.  Spons- 
ler,  1  Dak.  289;   People  v.  Tisdale,  57  Cal.  104. 

202  "Where  a  subsequent  statute  covers  the 
whole  ground  occupied  by  an  earlier  statute,  it 
repeals,  by  implication,  the  former  statute,  though 
there  may  be  no  repugnance."  Com.  v.  Cooley, 
10  Pick.  (Mass.)  37.  And  see  U.  S.  v.  Tynen,  11 
Wall.  (U.  S.)  88;  Com.  v.  Marshall,  11  Pick. 
(Mass.)  350,  22  Am.  Dec.  377,  Beale's  Cas.  5; 
Shannon  v.  People,  5  Mich.  71,  85;  People  v. 
Sponsler,  1  Dak.  289;  Andrews  v.  People,  75  111. 
605. 

In  U.  S.  V.  Tynen,  11  Wall.  (U.  S.)  88,  it  was 
held  that  a  statute  which  embraced  all  the  pro- 
visions of  a  former  statute  on  the  same  subject, 
and  also  contained  new  provisions,  and  which 
imposed  different  and  additional  penalties,  operat- 
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ture  intended  a  repeal.  Apparent  or  real  in- 
consistency between  acts  is  not  sufficient 
ground  for  holding  that  the  first  is  impliedly 
repealed  bv  the  second,  if  it  clearly  appears 
that  there  was  no  such  intention  on  the  part 
of  the  legislature.^®^ 

51.  Implied   Repeal  of  the  Common  Law. 

The  same  principles  apply  for  the  purpose 
of  determining  whether  a  statute  impliedly 
repeals  a  rule  or  principle  of  the  common  law. 
As  a  general  rule,  there  is  no  repeal  if  there  is 
no  repugnancy  between  the  common  la^v  and 
the  statute.^®^  But  the  common  law  is  re- 
ed as  a  repeal  of  the  earlier  statute,  without  any 
repealing  clause. 

aoaCain  v.  State,  20  Tex.  355. 

204  state  V.  Ellis,  33  N.  J.  Law,  102,  97  Am.  Dec. 
707;  State  v.  Pulle,  12  Minn.  164. 

A  statute  defining  and  punishing  bribery  of 
judicial  officers  only  does  not  abrogate  or  repeal 
the  common  law  as  to  bribery  of  other  officers. 
State  v.  Ellis,  supra. 

"A  statute  which  is  clearly  repugnant  to  the 
common  law  must  be  held  as  repealing  it,  for  the 
last  expression  of  the  legislative  will  must  prevail. 
Or  wo  may  admit  ♦  ♦  ♦  that  when  a  new 
statute  covers  the  whole  ground  occupied  by  a 
previous  one,  or  by  the  common  law,  it  repeals,  by 
implication,  the  prior  law,  though  there  is  no 
repugnancy.    Beyond  this,  the  authorities  do  not 
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pealed  if  there  is  an  irreconcilable  repugnan- 
cy, or  if  the  legislature  has  undertaken  to  re- 
vise and  cover  the  whole  subject  matter,  and, 
in  the  latter  case,  inconsistency  between  the 

statute  and  the  common  law  is  not  neces- 
sary.205 

go  in  sustaining  a  repeal  of  the  common  law  by 
implication.  On  the  contrary,  it  is  well  settled 
that  where  a  statute  does  not  especially  repeal 
or  cover  the  whole  ground  occupied  by  the  com- 
mon law,  it  repeals  it  only  when  and  so  far  as 
directly  and  irreconcilably  opposed  in  terms." 
State  V.  Pulle,  12  Minn.  164. 

205  Com.  V.  Cooley,  10  Pick.  (Mass.)  37;  Com.  v. 
Dennis,  105  Mass.  162;  Estes  v.  Carter,  10  Iowa, 
400;  State  v.  Boogher,  71  Mo.  631. 

In  Com.  V.  Dennis,  supra,  the  prosecution  was 
for  attempt  to  commit  suicide,  which  was  a  mis- 
demeanor at  common  law.  It  appeared  that  the 
Massachusetts  legislature  had  undertaken  to 
cover  the  subject  of  attempts  by  statute,  the  de- 
gree of  punishment  being  measured  by  the  char- 
acter of  the  offense  attempted,  and  the  punish- 
ment attached  to  it.  All  offenses  punishable  by 
death,  imprisonment,  and  fine  were  included,  and 
no  others.  It  was  held  that  the  common  law  as 
to  attempts  to  commit  suicide  was  repealed,  and 
that  such  attempts  were  no  longer  indictable, 
since  suicide  could  never  be  punished  in  either 
of  the  ways  specified. 

And  in  Com.  v.  Cooley,  supra,  it  was  held  that 
a  statute   containing   a   series   of  provisions   in 
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When  a  statute  creates  a  new  offense,  and 
prescribes  a  particular  penalty  and  mode  of 
enforcing  it,  the  statute,  of  course,  must  be 
followed ;  but  if  the  offense  w^as  before  pun- 
ishable at  common  law,  the  common-law  rem- 
edy still  remains,  though  the  statute  may  pro- 
scribe a  new  remedy,  unless  there  are  nega- 
tive words  in  the  statute  excluding  all  other 
remedies.     "That  affirmative  statutes  do  not 

take  away  the  common  law  is  a  maxim  of  the 
law  itself."208 

52.  Effect  of  Expiration  or  Repeal. 

When  a  law  has  expired  or  been  repealed 
absolutely,  it  no  longer  has  any  operation,  and 
it  is  well  settled,  therefore,  that  a  person  can- 
not be  prosecuted  for  an  offense  after  the  law 
under  which  it  was  punishable  has  expired  or 
been  repealed  without  a  saving  clause,  al- 
though the  offense  may  have  been  committed 
when  the  law  was  in  full  force.^^^     Even 


relation  to  the  whole  subject  of  the  disinterment 
of  dead  bodies  had  superseded,  and  by  necessary 
implication  repealed,  the  rules  of  the  common  law 
on  the  same  subject. 

2o«Wetmore  v.  Tracy,  14  Wend.  (N.  Y.)  250,  28 
Am.  Dec-  525;  People  v.  Crowley,  23  Hun  (N.  Y.) 
412. 

ivtl  Hale,  P.  C.  291;   Rex  v.  McKenzie,  Russ. 
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when  there  has  been  a  conviction  during  the 
existence  of  the  law,  no  judgment  can  be  reu- 
dered  after  its  expiration  or  repeal.^®?  For 
this  reason,  it  is  usual,  in  repealing  laws,  to 
insert  a  saving  clause  continuing  them  iu 
force  as  to  pending  prosecutions,  and  oft«n  as 
to  all  violations  of  the  law  before  the  re- 
peal."/^®  In  some  states  there  is  a  general  pro- 
vision that  the  repeal  of  a  penal  statute  shall 

&  R.  429;  Com.  v.  MarshaU,  11  Pick.  (Mass.)  350, 
22  Am.  Dec.  377,  Scale's  Cas.  5;  Com.  v.  McDon- 
ough.  13  AUen  (Mass.)  581;  KeUer  v.  State,  12 
Md.  32'i,  71  Am.  Dec.  596;  Teague  v.  State,  39 
Miss.  516;  Roberts  v.  State,  2  Overt.  (Tenn.)  423; 
Com.  V.  Duane,  1  Blnn.  (Pa.)  601,  2  Am.  Dec.  497; 
Hartung  v.  People,  22  N.  Y.  95,  26  N.  Y.  167;  State 
V.  Lo-ig,  78  N.  C.  571;  Sheppard  v.  State,  1  Tex. 
App.  522,  28  Am.  Rep.  422;  State  v.  Mansel,  52  S. 
C.  468;  State  v.  Lewis  (S.  C.)  33  S.  E.  351. 

2o«  KeUer  v.  State,  12  Md.  322,  71  Am.  Dec.  596; 
Com.  V.  MarshaU,  11  Pick.  (Mass.)  350,  22  Am. 
Dec.  379,  Beale's  Cas.  5;  Com.  v.  Kimball,  21  Pick. 
(Mass.)  373;  Com.  v.  Duane,  1  Binn.  (Pa.)  601, 
2  Am.  Dec.  497;  Mahoney  v.  State,  5  Wyo.  520; 
Wall  V.  State,  18  Tex.  682,  70  Am.  Dec.  302. 

This  principle  also  applies  when  a  law  is  re- 
pealed or  expires  pending  a  writ  of  error  or  ap- 
peal, for  the  decision  must  be  in  accordance  with 
the  law  at  the  time  of  final  Judgment.  Keller  v. 
State,   supra;    Mahoney   v.   State,   supra. 

200  See  Sanders  v.  State,  77  Ind.  227;   Com.  v. 
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not  abate  a  pending  prosecution,  or  prevent  a 
prosecution,  for  acts  previously  committed.^^'^ 
53.  Repeal   of   Repealing   Law. 

As  a  general  rule,  in  the  absence  of  a  stat- 
utory provision  to  the  contrary,  the  repeal  of 
a  repealing  law  revives  the  pre-existing  law. 
Thus,  if  a  statute  should  repeal  the  common 
law  as  to  murder  by  defining  and  punishing 
it,  the  simple  repeal  of  the  statute  would  re- 
vive the  common  law.  And  the  same  is  true 
of  the  repeal  of  a  statute  which  repealed  a 
prior  statute.  The  prior  statute  is  reviv- 
ed.^^^  The  intention  of  the  legislature,  how- 
Bennett,  108  Mass.  SO.  A  clause  in  a  statute  that 
nothing  contained  In  the  statute  shaU  affect  "any 
penalty  or  forfeiture  already  incurred  under  the 
proYisions  of  any  law  in  force  prior  to  the  passage 
of  this  act"  saves  from  the  operation  of  the  stat- 
ute any  penalty  incurred  before  it  took  effect, 
though  after  its  approval  by  the  governor.  Com. 
y.  Bennett,  supra. 

210  See  Com.  v.  Duff,  87  Ky.  586;  Acree  v.  Com., 
13  Bush.  (Ky.)  353;  McCuen  v.  State,  19  Ark.  634; 
State  V.  Mathews,  14  Mo..l33. 

211  Com.  V.  Mott,  21  Pick.  (Mass.)  492;  Com.  v. 
Qetchell,  16  Pick.  (Mass.)  452;  State  v.  Kent,  65 
N.  C-  311. 

In  some  Jurisdictions  it  is  expressly  declared  by 
statute  that  no  act  or  part  of  an  act  repealed 
by  another  act  shall  be  deemed  to  be  revived  by 
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ever,  must  govern ;  and  the  repeal  of  a  repeal- 
ing law  will  not  have  this  effect  if  a  contrary 
intention  is  raanifest.^^^  Of  course,  the  pre- 
existing law  is  not  revived  so  as  to  apply  to 
acts  committed  when  it  was  not  in  force.^^' 


the  repeal  of  the  repealing  act.  See  Heinssen  v. 
State.  14  Colo.  228;  State  v.  Slaughter,  70  Mo.  484; 
Sullivan  V.  People,  15  III.  233. 

212  Com.  V.  Churchill,  2  Mete.  (Mass.)  123:  Com 
V.  Marshall,  11  Pick.  (Mass.)  350,  22  Am.  Dec.  379. 
Beale's  Cas.  5. 

Jiis  Com.  V.  Marshall,  supra. 
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CHAPTER    III. 
THE   CRIMINAL   INTENT  AND   CAPACITY   TO 

COMMIT   CRIME. 

I.  In  General,  §g  54-67. 

II.  Ignorance  or  Mistake  of  Fact,  H  68-72. 

III.  Ignorance  or  Mistake  of  Law,  J§  73-75. 

IV.  Justification,  H  76-84. 

V.    Responsibility  of   Married  Women, 
85-87. 

VI.     Responsibility  of  Infants,  H  88-92. 

VII.     Responsibility  of  Jtosane  Pehsons, 
93^99.  / 

VIII.    Responsibility  of  Drunken  Persons,  H 
100-108. 

« 

IX.    Responsibility  of  Corporations,  H  109- 
113. 

X.    Concurrence  of   Act    and    Intent,   JJ 
114-115. 

I.  CRIMINAL  INTENT   IN   GENERAL. 

54.  Necessity  for  a  Criminal  Intent. — It  Is  a 
general  rule,  applicable  both)  to  common-law  and 
to  statutory  crimes,  tliat  tliere  is  no  crime  unless 
there  is  a  criminal  intent.  Tlie  legislature,  liow- 
ever,  if  It  sees  fit,  may  punlsli  acts  wlien  tlie  mind 
is  entirely  innocent,  and  on  grounds  of  public  pol- 
icy it  lias  dispensed  witli  the  necessity  for  a  crim- 
inal intent  in  some  cases. 

55.  Necessity    for    Criminal     Intent    at    Common 
Law. 

No  principle  of  the  common  law  is  better 
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settled  or  more  generally  applicable  than  the 
principle  that  an  act  is  not  a  crime  if  the 
mind  of  the  person  doing  the  act  is  innocent. 
The  maxim  is,  ''actus  non  facit  reum,  nisi 
mens  sit  rca,"  A  wrongful  act  and  a  wrong- 
ful intent  must  concur.^  "It  is  a  sacred  prin- 
ciple of  criminal  jurisprudence,"  said  the 
Tennessee  court,  "that  the  intention  to  com- 
mit the  crime  is  of  the  essence  of  the  crime, 
and  to  hold  that  a  man  shall  be  held  criminal- 
ly responsible  for  an  offense,  of  the  commis- 
sion of  which  he  was  ignorant  at  the  time, 
would  be  intolerable  tvrannv."^  It  is  be- 
cause  of  this  principle,  as  we  shall  presently 
see  at  some  length,  that  the  law  does  not  pun- 
ish children  of  tender  age  and  insane  persons, 
who,  by  reason  of  their  mental  incapacity,  are 
incapable   of   understanding   the   nature   of 

1  Reg.  V.  Tolson,  23  Q.  B.  Div.  168.  Beale's  Cas. 
286;  Levefs  Case,  Cro.  Car.  538,  1  Hale,  P.  C.  474. 
Beale's  Cas.  286;  Gordon  v.  State  52  Ala.  308,  23 
Am.  Rep.  575;  Birney  v.  State.  8  Ohio,  230,  Beale's 
Cas.  303;  Duncan  v.  State,  7  Humph.  (Tenn.)  148; 
People  V.  Welch,  71  Mich.  548;  Com.  v.  Weiss,  139 
Pa.  St.  247,  23  Am.  St.  Rep.  182;  State  v.  Snyder, 
44  Mo.  App.  429;  and  numerous  cases  hereafter 
more  specifically  cited. 

2  Duncan  v.  State,  7  Humph.  (Tenn.)  148. 
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their  acts,  or  of  distinguishing  between  right 
and  wrong,  persons  acting  in  good  faith  and 
without  negligence  under  a  mistake  of  fact, 
and  persons  acting  under  necessity  or  compul- 
sion. 

56.  Necessity  for  Criminal  Intent  In  Statutory  Of- 
fenses. 

(a)  In  General. — Ordinarily  the  principle 
that  a  criminal  intent  is  a  necessary  element 
of  crime  applies  to  statutory  offenses  as  well 
as  to  offenses  at  common  law,®  for,  as  was  ex- 
plained in  another  chapter,  penal  statutes  are 
to  be  construed  in  accordance  with  conmion- 
law  principles,  unless  the  legislature  has 
clearlv  excluded  such  construction.*  The 
principle,  however,  is  not  inflexible  in  the 
case  of  statutory  offenses.  It  is  within  the 
power  of  the  legislature,  if  it  sees  fit,  to  dis- 
pense with  the  necessity  for  a  criminal  intent, 
and  to  punish  particular  acts  without  rejjard 

s  Reg.  V.  TolBon,  23  Q.  B.  Div.  168,  Beale's  Cas. 
286;  Rider  v.  Wood,  2  El.  &  El.  338;  Reg.  v.  Tlnk' 
ler,  1  Post.  &  F.  ol3,  Beale's  Cas.  286;  Gordon  v. 
SUte,  52  Ala.  308,  23  Am.  Rep.  575;  Myers  v. 
State,  1  Conn.  502,  Beale's  Cas.  302;  Stern  v. 
SUte,  63  Ga.  229,  21  Am.  Rep.  266;  Duncan  v. 
State,  7  Humph.  (Tenn.)  148;  Birney  v.  State,  8 
Ohio,  230.  Beale's  Cas.  303;  People  v.  Welch,  71 
Mich.  548. 

♦  Ante,  S  47  (e). 
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to  the  mental  attitude  of  the  doer.  Because 
of  the  difficulty  of  proving  a  criminal  intent 
in  some  cases,  or  for  other  reasons,  public  pol- 
iity  may  require  the  legislature,  in  prohibit- 
ing and  pimishing  certain  acts,  to  provide 
that  any  j)ors(>n  who  sliall  dn  tlie  act  shall  do 
it  at  his  peril,  and  shall  not  be  allowed  to 
show  in  defense  that  he  did  not  know  of  the 
existence  of  the  circumstances  rendering  the 
act  unlawful.  If  such  an  intention  on  the 
part  of  the  legislature  clearly  appears,  the 
courts  must  give  it  effect,  however  harshly 
the  statute  may  operate  in  the  particular 
case.* 

(6)  Construction  of  the  Statutes. — The 
legislature  may  dis])ense  with  the  necessity 
for  a  criminal  intent  either  in  express  terms 
or  impliedly.  In  the  former  case  there  can 
be  no  difficulty;  but,  when  the  intention  of 

5Reg.v.Woodrow,  15  Mees.  &  W.  404;  HalBtead 
V.  State,  41  N.  J.  Law,  552,  32  Am.  Rep.  247;  Com. 
V.  Farren,  9  AUen  (Mass.)  489;  Com.  v.  Mash,  7 
Mete.  (Mass.)  472,  Beale's  Cas.  304;  Com.  v.  Boyn- 
ton,  2  AUen  (Mass.)  160,  Beale's  Caa.  306;  Com.  v. 
Wentworth,  118  Mass.  441;  Com.  v.  ConneUy,  163 
Mass.  539;  State  v.  KeUy.  54  Ohio  St.  166;  State 
V.  Smith,  10  R.  I.  258;  State  v.  Huff.  89  Me.  525; 
State  V.  Zichfeld,  23  Nev.  304,  overruling  State  v. 
Gardner,  5  Nev.  377;  People  v.  Roby,  52  Mich.  577. 
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the  legislature  is  to  be  implied,  it  is  often 
very  difficult  to  say  whether  a  criminal  intent 
is  necessary,  as  at  common  law,  or  not.  The 
question,  it  has  been  said,  "depends  upon  the 
subject-matter  of  the  enactment,  and  the  vari- 
ous circumstances  that  may  make  the  one  con- 
struction or  the  other  reasonable  or  unreason- 
able."®    It  is  not  surprising  that  the  courts 

«  Per  Wills,  J.,  In  Reg.  v.  Tolson,  23  Q.  B.  Div. 
168,  Beale'B  Cas.  286.  See.  also.  State  v.  Kelly,  54 
Ohio  St.  166,  167;  Com.  v.  Murphy,  165  Mass.  66, 
52  Am.  St  Rep.  496. 

In  HalBtead  v.  State,  41  N.  J.  Law,  552,  32  Am. 
Rep.  247,  it  was  said:  "These  two  classes  of 
cases,  diverging  as  they  do,  and  seemingly  stand- 
ing apart  from  each  other,  may  at  first  view  ap- 
pear to  be  irreconcilable  in  point  of  principle; 
but,  nevertheless,  such  is  not  the  case.  They  all 
rest  upon  one  common  ground,  and  that  ground 
is  the  legal  rules  of  statutory  construction.  None 
of  them  can  legitimately  have  any  other  basis. 
They  are  not  the  products  of  any  of  the  general 
maxims  of  civil  or  natural  law.  On  the  contrary, 
each  of  this  set  of  cases  is,  or  should  have  been, 
the  result  of  the  judicial  ascertainment  of  the 
mind  of  the  legislature  in  the  given  instance.  In 
such  investigations,  the  dictates  of  natural  Jus- 
tice, such  as  that  a  guilty  mind  is  an  essential 
element  of  crime,  cannot  be  the  ground  of  decis- 
ion, but  are  merely  circumstances  of  weight,  to 
have  their  effect  in  the  effort  to  discover  the  leg- 
islative purpose.    As  there  is  an  undoubted  com- 


126  CRIMES 

have  differed  widely  in  const  ruing  the  stat- 
utes, even  when  thev  have  been  substantialh- 
the  same,  and  that  in  many  cases  the  judges 
of  the  same  court  have  tliffered.  In  constru- 
ing a  statute  the  court  shoukl  not  hold  that  it 
dispenses  with  the  necessity  for  a  criminal  iu- 
tent  unless  such  an  intent  on  the  })art  of  the 
legislature  is  clear  beyond  any  reasonable 
doubt.*^ 


petency  In  the  lawmaker  to  declare  an  act  crim- 
inal, irrespective  of  the  knowledge  or  motive  of 
the  doer  of  such  act,  there  can  be.  of  necessity,  no 
judicial  authority  having  the  power  to  require,  in 
the  enforcement  of  the  law,  such  knowledge  or 
motive  to  be  shown.  In  such  instances,  the  en- 
tire fimction  of  the  court  is  to  find  out  the  inten- 
tion of  the  legislature,  and  to  enforce  the  law  in 
absolute  conformity  to  such  intention,  and  in  look- 
ing over  the  decided  cases  on  the  subject  it  will 
be  found  that  in  the  considered  adjudications  this 
Inquiry  has  been  the  judicial  guide.  And  natural- 
ly, in  such  an  inquiry,  the  decisions  have  fallen 
into  two  classes,  because  there  have  been  two 
cardinal  considerations  of  directly  opposite  tend- 
ency, influencing  the  minds  of  judges;  the  one  be- 
ing the  injustice  of  punishing  unconscious  viola- 
tions of  law,  and  the  other  the  necessity,  in  view 
of  public  utility,  of  punishing,  at  times,  some  of 
that  very  class  of  offenses.*' 

7  See  Reg.  v.  Tolson,  23  Q.  B.  Div.  168.  Beale's 
Cas.  280;  Gordon  v.  State,  52  Ala.  308,  23  Am.  Rep. 
575;  Duncan  v.  State,  7  Humph.  (Tenn.)  148. 
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(c)  Particular  Cases, — Among  the  vari- 
ous statutes  which  some  of  the  courts,  but  not 
all,  have  construed  as  not  requiring  a  crimi- 

In  Reg.  V.  Tinkler,  1  Fost.  &  F.  513,  Beale's  Cas. 

285.  where  a  man  was  indicted  under  a  statute  for 
the  abduction  of  a  girl  under  sixteen  years  of  age, 
and  it  did  not  appear  that  he  had  any  improper 
motive,  Chief  Justice  Cockburn  directed  the  jury 
that,  if  they  thought  he  merely  wished  to  have 
the  child  live  with  him,  and  honestly  believed  that 
he  had  a  right  to  the  custody  of  the  child,  because 
of  a  promise  made  by  him  to  her  father  on  his 
death  bed,  they  should  acquit  him,  although  he  in 
fact  had  no  such  right. 

In  Reg.  V.  Tolson,  23  Q.  B.  Div.  168,  Beale's  Cas. 

286,  decided  In  England  in  1889.  in  the  court  of 
appeal,  queen's  bench  division,  the  statute  under 
which  the  defendant,  a  woman,  was  indicted,  pro- 
vided that  any  person  who.  being  married,  should 
marry  any  other  person  during  the  life  of  his  or 
her  wife  or  husband,  should  be  guilty  of  a  felony. 
There  was  a  proviso  that  the  act  should  not  ex- 
tend to  any  person  marrying  a  second  time,  after 
the  absence  of  his  or  her  wife  or  husband  for  the 
space  of  seven  years,  without  being  known  to 
such  person  to  have  been  living  within  that  time. 
The  defendant  had  married  a  second  time  while 
her  husband  was  living,  and  before  he  had  been 
absent  for  seven  years,  but  It  appeared  that  she 
believed,  and  had  good  reason  to  believe,  that  he 
was  dead.  She  was  convicted,  notwithstanding 
the  absence  of  a  criminal  intent.  On  appeal,  the 
case  was  considered  by  all  of  the  Judges,  and 
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nal  intent,  are  statutx3s  punishing  bigamy,** 
statutes  for  the  protection  of  game  and  fish,**^ 
statutes  punisliing  public  officers  for  the  ex- 
penditure of  public  moneys  in  excess  of  ap- 
propriations,  etc.,^^   statutes   punishing  the 

most  of  them  delivered  opinions.  The  majority 
held  that  the  statute  was  not  to  be  construed  as 
dispensing  with  the  necessity  for  a  criminal  in- 
tent, and  the  conviction  was  quashed.  The  mi- 
nority were  of  opinion  that  the  legislature  intend- 
ed to  absolutely  prohibit  any  person  from  marry- 
ing a  second  time  before  the  expiration  of  the 
seven  years,  without  knowing  of  the  death  of  his 
or  her  former  spouse,  and  that  any  person  so 
marrying  should  do  so  at  his  or  her  peril. 

8  Com.  v.  Mash,  7  Mete.  (Mass.)  472,  Beale's 
Cas.  304;  State  v.  Zichfeld,  23  Nev.  304,  overrul- 
ing State  V.  Gardner,  5  Nev.  377.  Contra,  Reg.  v. 
Tolson,  23  Q.  B.  Div.  168,  ante.  p.  127,  note; 
Squire  v.  State,  46  Ind.  459.  And  see  post,  S 
70  (c.) 

» State  V.  Huff,  89  Me.  521  (seining  for  smelts, 
in  violation  of  a  statute). 

10  In  New  Jersey,  a  statute  punished  any  mem- 
ber of  certain  public  boards  who  should  disburse 
or  vote  for  the  disbursement  of  public  moneys  In 
excess  of  appropriations,  or  incur  obligations  in 
excess  of  appropriations,  or  the  limit  of  expendi- 
tures provided  by  law,  and  said  nothing  at  all 
about  the  intent.  On  a  prosecution  for  violation 
of  this  statute,  it  was  held  that  a  criminal  intent 
was  not  necessary,   and   that  the   accused   was 
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sale  of  intoxicating  liquors  to  slaves,  ^^  or  to 

minors  or  drunkards,  ^^  etc.     Generally,  the 

cases  in  which  this  question  arises  are  cases 

in  which  i^iorance  or  mistake  of  fact  is  set 

up  as  a  defense,  and  these  are  treated  more 

fully  in  another  place.^^ 
57.  Ignorance  of  Law. 

There  is  one  real  exception,  even  at  com- 
mon law,  to  the  rule  that  a  criminal  intent  is 
an  essential  element  of  every  crime.  This 
exception  is  in  the  case  of  acts  done  in  un; 
avoidable  ignorance  of  the  law  prohibiting 
and  punishing  them.  Every  man  is  conclu- 
sively presumed  to  know  the  law,  and,  if  he 
violates  the  law,  he  cannot  set  up  his  ignor- 
ance as  a  defense,  though  as  a  matter  of  fact 
it  might  negative  the  existence  of  an  actual 
criminal  intent.  And  it  can  make  no  differ- 
ence how  reasonable,  or  even  unavoidable,  his 
ignorance  may  have  been.^^ 

guilty,  though  he  acted  in  good  faith,  under  ad- 
vice of  counsel,  and  with  due  care  and  caution. 

Halstead  v.  State,  41  N.  J.  Law,  552,  32  Am.  Rep. 
247. 

n  State  V.  Presnell,  1?  Jred.  (N.  C.)  103,  Beale's 
Cas.  177. 

12  Post,  S  70  (b). 

uPost  S  70  et  seq, 

H  Post.  §  73  et  seq. 
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58.  Criminal   Intention   Presumed  from  Act. 

It  is  a  general  rule  that  every  man  of  suf- 
ficient mental  capacity  to  know  what  he  is  do- 
ing is  presumed  to  have  intended  the  natural 
or  probable  consequences  of "  his  voluntary 
acts.  This  rule  has  repeatedly  been  applied 
in  the  criminal  law,  and  to  a  great  variety  of 
cases.  If  a  man  voluntarily,  and  withouu 
any  mistake  as  to  the  facts,  does  an  act  which, 
according  to  the  natural  course  of  events,  will 
probably  injure  another  in  a  particular  way, 
it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrarv,  that  he  intended  such 
consequences.^*^ 

ConcUisive  Presumption, — In  many  cases 
a  criminal  intention  will  be  conclusively  pre- 
sumed from  voluntary  acts.^^ 

Common  Law. — Thus,  where  a  man  uses 

15  Com.  v.  Hersey.  2  AUen  (Mass.)  173,  Beale's 
Cas.  183;  Reynolds  v.  U.  S.,  98  U.  S.  145,  Beale's 
Cas.  179;  Dunaway  v.  People,  110  111.  333,  61  Am. 
Rep.  686;  State  v.  Gilman,  69  Me.  163,  31  Am.  Rep. 
260;  State  v  King.  86  N.  C.  603;  Hood  v.  State.  56 
Ind.  263,  26  Am.  Rep.  21;  State  v.  White  Oak  River 
Corp.  Ill  N.  C.  661. 

i«  "Where  an  act,  in  itself  indifferent,  if  done 
with  a  particular  intent  becomes  criminal,  the  In- 
tent must  be  proved  and  found;  but  where  the  act 
is  in  itself  unlawful,  the  proof  of  justification  or 
excuse  lies  on  the  defendant,  and,  in  failure  there- 
of, the  law  implies  a  criminal  Intent"    Per  Lord 
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language  towards  another  which  is  calculated 
to  bring  on  an  affray,  and  enf!:a^(*s  in  a  fight 
when  the  other  assaults  him,  he  cannot,  on  a 
prosecution  for  an  affray,  be  heard  to  say  that 
he  did  not  intend  to  bring  about  a  breach  of 
the  peace.^"  So,  if  a  person  deliberately,  and 
without  ignorance  of  fact,  shoots  in  the  direc- 
tion of  another,  it  will  be  ])resunie(l  that  he  in- 
tended to  kill  him,  and  he  mav  be  convicted  of 
murder,  or  assault  with  intent  to  murder,  ac- 
cording to  the  circumstances.^® 

Violation  of  Statutes. — Tf  a  statute  pro- 
hibits an  act  under  certain  circumstances,  and 
a  person  does  the  act,  not  under  any  mistake 
of  fact,  a  criminal  intention  is  concjlusively 
presumed.^® 


Mansfield  in  Rex.  v.  Woodfall,  5  Burrows  2667. 
See.  also,  State  v.  Welch,  21  Minn.  22. 

n  State  v.  King,  86  N.  C.  603. 

i^Dunaway  v.  People,  110  111.  333,  51  Am.  Rep. 
686;  Walker  v.  State.  8  Ind.  290;  State  v.  Gilman, 
69  Me.  163.  31  Am.  Rep.  260;  post.  §§  208.  244. 

i»Com.  V.  Connelly,  163  Mass.  539:  State  v.  Mc- 
Lean, 121  N.  C.  589;  State  v.  White  Oak  River 
Corp.,  Ill  N.  C.  661. 

Thus,  if  a  person,  in  violation  of  a  statute,  in- 
tentionally opens  a  grave  for  the  purpose  of  re- 
moving anything  interred  therein,  a  criminal  in- 
tent is  conclusively  presumed.  State  v.  McLean, 
supra. 
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59.  Responsibility  for  Unintended  Results. 

(a)  In  General, — To  constitute  a  criminal 
intent,  so  as  to  render  a  person  responsible 
for  the  results  of  his  acts,  it  is  not  always 
necessary  that  he  shall  have  intended  the  par- 
ticular results  for  which  he  is  i)unished.  If 
his  intention  was  not  innocent,  he  may  in 
many  cases  be  held  criminally  responsible  for 
results  that  were  clearly  not  contemplated. 

(&)  Intention  to  Commit  a  Crinw. — If  a 
person  intends  to  commit  one  offense,  and  by 
reason  of  mistake  of  fact,  or  for  any  other  rea- 
son, commits  another,  he  may  in  many  cases 
be  punished  for  the  latter.-*^  There  is  no  in- 
justice in  this.  Thus,  a  man  who  shoots  and 
kills  a  person,  thinking  he  is  some  one  else,  I^ 
guilty  of  the  murder  of  the  person  killed.^' 
So,  it  is  murder  to  unintentionally  kill  an- 
other,  while  engnged   in  the  commission  of 

And  so  it  is  where  a  jcarrier  discriminates  in  the 
transportation  of  passengers  or  goods,  in  direct 
violation  of  a  statute.  State  v.  Southern  Ry.  Co., 
122  N.  C.  1052. 

20  See  State  v.  Ruhl,  8  Iowa,  447.  And  see  post, 
§  71. 

21  Reg.  V.  Smith.  33  Eng.  Law  &  Eq.  567;  State 
V.  Smith,  2  Strob.  (S.  C.)  77,  47  Am.  Dec.  589. 
Beale's  Cas.  468;  Angell  v.  State,  36  Tex.  542,  14 
Am.  Rep.  380;  post,  §  241  (b), 
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some  felony.^^  And  it  is  manslaughter  to  un- 
intentionally kill  a  person  in  committing  an 
assault  and  battery.^^  Many  other  illustra- 
tions might  be  given.^* 

(c)  Iimnoral  Acts, — A  criminal  intent 
may  also  be  imputed  to  a  man  because  of  an 
intention  to  do  an  immoral  act.  Thus,  if  a 
person  has  unlawful  intercourse  with  a  wom- 
an who  is  married,  he  is  none  the  less  guilty 
of  adultery  because  he  does  not  know  that  she 
is  married.^^  And  there  are  many  other 
eases.-**' 

id)  Consequences  not  Natural  or  Proha- 
hie. — A  person  is  not  liabk^  criminally  for  all 
possible  consequences  which  nuiy  immediate- 
ly follow  his  wrongful  act,  but  only  for  such 
as  are  natural  and  [)robable.    For  this  reason, 

'i  Reg.  V.  Greenwood,  7  Cox,  C.  C.  404,  Beale'a 
Cas.  424 ;  post,  §  248. 

^»  Reg.  V.  Towers,  12  Cox.  C.  C.  530,  Beale's  Cas. 
425;  post,  §  263. 

-•*See  Rex  v.  Conner,  7  Car.  &  P.  438;  Rex  v. 
Brown,  1  Leach,  C.  C.  148;  Reg.  v.  Lynch,  1  Cox, 
C.  C.  361;  Barcus  v.  State,  49  Miss.  17,  19  Am.  Rep. 
3;  McGehee  v.  State,  62  Miss.  772,  52  Am.  Rep. 
210;  Dunaway  v.  People.  110  lU.  333,  51  Am.  Rep. 
686;  Callahan  v.  State,  21  Ohio  St.  306. 

-'2  Post,  S  71  (b). 

-"Post.  §  71   fb). 
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where  a  man  struck  another  with  his  fist  and 
knocked  him  down,  and  a  horse  then  jumped 
upon  him  and  killed  him,  it  was  held  that  the 
assailant  was  not  responsible  for  the  death, 
and  could  not  be  convicted  of  manslaughter.^^ 

(e)  Acts  Merely  Mala  Prohibita  and  Mere 
Civil  Wrongs. — As  will  be  shown  in  another 
place,  the  principle  that  a  man  is  criminally 
responsible  for  results  not  intended  by  him, 
if  engaged  in  an  unlawful  act,  does  not  apply 
where  the  act  is  merely  malum  prohibitum, 
and  not  otherwise  wrong.^^  Xor  does  it  apply 
where  the  act  is  a  mere  civil  wrong,  find 
neither  a  crime  nor  inmioral,  as  where  it  is 
a  mere  civil  trespass  u])on  land  or  goods.^® 

60.  WMifulness. 

The  common  meaning  of  the  term  "will- 
ful" is  *S'oluntary ;  due  to  one's  own  will ;  in- 
tentional." ^^  An  act,  to  be  willful,  must  Ih3 
voluntary.  In  penal  statutes,  and  in  the  crim- 
inal law  generally,  the  term  does  not  always 
mean  an  evil  or  corrupt  intent.    Thus,  where 

2T  People  V.  RockweU.  39   Mich.  503.    And  see 
post,  §  236. 

28  Post,  §  71  (c). 

2»Post.  §  71  (d). 

80  Cent.  Diet.  &  Eye.  "Willful." 
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a  statute  punished  any  person  who  should 
"willfully"  obstruct  a  highway,  it  was  held 
that  the  term  applied  where  a  highway  was 
intentionally  obstructed  without  reasonable 
grounds  to  believe  the  obstruction  to  be  law- 
ful, and  that  it  was  no  defense  that  the  ac- 
cused was  acting  under  the  orders  of  a  supe- 
rior officer  of  a  railroad  company,  and  with- 
out any  evil  intent.^^ 

Generally,  however,  the  term  "willful" 
does  mean  something  more  than  voluntary 
or  intentional.  It  implies  a  guilty  mind.  It 
implies,  at  least,  that  the  act  is  done  without 
justification  or  excuse,  and  it  generally  im- 
plies, to  some  extent,  an  evil  mind  or  in- 
tent.^->  Thus,  when  used  in  a  penal  statute  in 

«i  Sanders  v.  State,  31  Tex.  Cr.  R.  525;  Sneed  v. 
State,  28  Tex.  App.  56. 

In  State  v.  Clark,  102  Iowa,  685.  it  was  held  that 
whether  the  refusal  of  a  vote  by  election  officers 
was  with  or  without  just  grounds  for  believing  the 
refusal  to  be  lawful  was  altogether  immaterial  in 
determining  whether  the  refusal  was  "willful," 
within  a  statute  making  officers  of  election  guilty 
of  a  misdemeanor  in  "willfully"  refusing  the  vote 
of  a  person  who  should  comply  with  the  requi- 
sites prescribed  by  law  to  prove  his  qualifications. 
ssFelton  v.  U.  S.,  96  U.  S.  699;  State  v.  Pres- 
ton, 34  Wis.  675;  City  of  Indianapolis  v.  Consum- 
ers' Gas  Trust  Co.,  140  Ind.  246;   U.  S.  v.  Three 


136  CRIMES 

reference  to  a  person  who  shall  neglect  or  fail 
to  discharge  a  duty  or  ])erforin  an  act  enjoin- 
ed, the  term  implies  that  the  party  shall  have 
the  ability  to  discharge  the  duty  or  perform 
the  act.  A  person  who  is  unable  to  comply 
with  a  statute  because  of  physical  or  financial 
inability  to  do  so  is  not  guilty  of  ^'willfully" 
violating  it.^^  Among  other  statutes  in  which 
the  term  "willful"  has  been  construed  as 
meaning  something  more  than  voluntary  or 
intentional  are  statutes  ])unishing  the  willful 
killing  of  another's  animals,"^  the  willful  mu- 

Railroad  Cars,  1  Abb.  U.  S.  196,  Fed.  Cas.  No.  16, 
513;  Com.  v.  Kneeland,  20  Pick.  (Mass.)  206,  220; 
Thomas  v.  State,  14  Tex.  App.  200;  State  v. 
Abram,  10  Ala.  928;  McManus  v.  State,  36  Ala.  285. 

33  City  of  Indianapolis  v.  Consumers'  Gas  Trust 
Co.,  140  Ind.  246. 

3*  In  a  Texas  case,  where  the  defendant  was 
charged  under  a  statute  with  willfully  and  wanton- 
ly killing  another's  sheep,  and  it  was  claimed  In 
defense  that  he  killed  them  to  prevent  them  from 
injuring  his  own  property,  it  was  held  that  this 
might  be  a  good  defense.  The  court  said:  "Of 
course  he  killed  them  intentionally,  but  It  is  not 
every  intentional  act  that  is  a  willful  or  wanton 
act.  When  used  in  a  penal  statute,  the  word 
"willful"  means  more  than  it  does  in  common  par- 
lance. It  means  with  evil  intent,  or  legal  malice, 
or  without  reasonable  ground  for  believing  the  act 
to  be  lawful.     In  common  parlance,  it  is  used  In 
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tilation  of  a  person,'*^  or  the  willful  obstruc- 
tion of  a  highway,^"  and  statutes  punishing 


the  sense  of  ^'intentional,"  as  distinguished  from 
"accidental  or  "involuntary."  To  make  the  kill- 
ing of  the  sheep,  therefore,  a  willful  act,  it  must 
have  been  committed  with  an  evil  intent,  with  le- 
gal malice,  and  without  legal  justification.  To 
make  the  killing  a  wanton  act,  it  must  have  been 
committed  regardless  of  the  rights  of  the  owner 
of  the  sheep,  in  reckless  sport,  or  under  such  cir- 
cumstances as  evinced  a  wicked  or  mischievous 
intent,  and  without  excuse."  Thomas  v.  State,  14 
Tex.  App.  200. 

»5  State  V.  Abram,  10  Ala.  928. 

5«  Thus,  in  State  v.  Preston,  34  Wis.  675,  it  was 
held  that  the  willful  obstruction  of  a  highway,  for 
which  a  penalty  was  provided  by  statute,  did  not 
include  the  case  of  an  obstruction  created  in  good 
faith  by  a  landowner,  believing  that  no  highway 
existed  at  the  place,  and  acting  under  the  advice 
and  direction  of  the  town  supervisors,  who  were 
charged  by  law  with  the  general  direction  and  con- 
trol of  highways  in  the  town.  The  court  said  in 
this  case:  "It  is  contended  that  the  term  "will- 
fully," as  here  used,  signifies  no  more  than  "vol- 
untarily", or  "purposely,"  thus  distinguishing  the 
act  of  obstructing  made  penal  from  one  which  may 
be  said  to  have  been  accidental,  which  last  alone 
it  was  the  design  of  the  statute  not  to  punish.  The 
word  "willfully,"  as  used  to  denote  the  intent  with 
which  an  act  is  done,  is  undoubtedly  susceptible 
of  differctnt  shades  of  meaning  or  degrees  of  in- 
tensity, according  to  the  context  and  evident  pur- 
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willful  homicide,^^  willful  blasphemy,*®  will- 
ful voting  by  a  person  not  qualified  to  vote,*® 
etc. 

61.  Wantonness. 

A  wanton  act  is  something  more  than  a 
willful  act.  It  has  been  defined  to  be  an  act 
committed  in  disregard  of  the  rights  of  oth- 
ers, in  a  reckless  spirit,  or  under  circum- 
stances which  evince  a  lawless,  wicked,  or 

mischievous  intent.*® 

62.  Malice. 

(a)  In  General. — In  its  popular  sense, 
the  term  "malice"  means  hatred,  ill-will,  or 
hostility  to  another,  but  this  is  not  necessarily 
its  moaning  in  law.  In  its  broadest  legal 
sense  it  is  almost,  if  not  quite,  synonymous 
with  "criminal  intent,"  and  means  the  state 


pose  of  the  writer.  It  is  sometimes  so  modified 
and  reduced  as  to  mean  little  more  than  plain  *'ln- 
tentionally"  or  "designedly."  Such  is  not,  how- 
ever, its  ordinary  signification  when  used  In  crim- 
inal law  and  penal  statutes.  It  is  there  most  fre- 
quently understood,  not  in  so  mild  a  sense,  but  as 
conveying  the  idea  of  legal  malice  in  greater  or 
less  degree. — that  is,  as  implying  an  evil  intent 
without  justifiable  excuse." 

37  McManus  v.  State,  36  Ala.  285. 

sHCom.  V.  Kneeland,  20  Pick.  (Mass.)  206.  220. 

80  Com.  V.  Bradford,  9  Mete.  (Mass.)  268. 

40  Thomas  v.  State,  14  Tex.  App.  200. 
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of  mind  of  a  person,  irrespective  of  his  mo- 
tive, whenever  he  consciously  violates  the  law. 
In  this  broad  sense,  every  person  who  is  sui 
juris,  and  who,  without  justification  or  ex- 
cuse, willfully  does  an  act  which  is  prohibited 
and  made  punishable  by  law  as  a  crime,  does 
the  act  maliciously.''^  Malice,  in  its  legal 
sense,  said  Chief  Justice  Shaw,  "character- 
izes all  acts  done  with  an  evil  disposition,  a 
wrong  and  unlawful  motive  and  purpose ;  the 
willful  doing  of  an  injurious  act  without  law- 
ful excuse."  ^-     Malice  includes  the  idea  of 


♦1  Rex  V.  Harvey,  2  Barn.  &  C.  268;  Com.  v. 
Snelling,  15  Pick.  (Mass.)  337;  Com.  v.  York,  9 
Mete.  (Mass.)  93;  State  v.  Grassle,  74  Mo.  App. 
313;  Hollander  v.  State,  12  Fla.  117;  Gallagher  v. 
State,  28  Tex.  App.  247;  Powell  v.  State,  28  Tex. 
App.  393. 

*2  Com.  V.  York.  9  Mete.  (Mass.)  93. 

In  Com.  V.  Snelling,  15  Pick.  (Mass.)  337,  340,  It 
was  said  by  Chief  Justice  Shaw,  in  a  prosecution 
for  criminal  libel :  "In  a  legal  sense,  any  act  done 
willfully  and  purposely  to  the  prejudice  and  in- 
jury of  another,  which  is  unlawful,  is,  as  against 
that  person,  malicious.  It  is  not  necessary,  to 
render  an  act  malicious,  that  the  party  be  actuated 
by  a  feeling  of  hatred,  and  pursue  any  general  bad 
purpose  or  design.  On  the  contrary,  he  may  be 
actuated  by  a  general  good  purpose,  and  have  a 
real  and  sincere  design  to  bring  about  a  reforma- 
tion of  manners;  but  if.  In  pursuing  that  design,  he 
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willfulness.  An  aca,  to  be  malicious,  niuat 
be  done  willfully.''^ 

In  penal  statutes  the  terms  **malice"  and 
"malicious"  are  often  used  in  this  broad  sense, 
rather  than  as  denoting  anv  ill-will  or  anv 
specific  intent  to  injure.  Thus,  under  a  stat- 
ute jmnishing  any  j)ers(>n  who  should  "will- 
fully and  maliciously"  place  any  obstruction 
on  a  railroad  track,  a  person  wlio  placed  an 
obstruction  on  the  track  for  the  purpose  of 
obtaining  a  reward  frum  the  railroad  com- 
pany by  giving  notice  of  the  obstruction  was 
held  guilty,  though  he  intended  to  and  did 
signal  and  stoj)  a  train  so  a?^  to  prevent  injury. 

wiHfully  inflicts  a  wrong  on  others,  which  is  not 
warranted  by  law,  such  act  Is  malicious.  A  man 
may,  by  his  example  and  by  his  conduct,  be  doing 
great  injury  to  society.  He  may.  in  fact,  be  guilty 
of  the  most  ruinous  crimes,  and  that  well  known 
to  an  individual;  that  individual  may  be  actuated 
by  the  most  pure  and  single-hearted  desire  to  rid 
society  of  so  mischievous  a  charact(M',  arid  enter- 
tain the  firmest  conviction  that  he  woiilii  be  doing 
great  good  by  it;  and  yet  it  is  very  certain  that, 
in  contemplation  of  law,  any  attempt  upon  his  life, 
his  libeity,  his  person,  or  property,  made  in  the 
accomplishment  of  such  a  purpose,  would  be  un- 
lawful, and  therefore  malicious." 

43  State  V.  Robbins,  66  Me.  324. 


\ 
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It  was  held  that  it  was  not  necessary  that  h(i 
should  intend  to  injure  any  one.** 

(6)  Wrongful  Intent  Necessary, — It  must 
not  be  supposed  from  what  has  been  said  that 
there  can  ho  malice  where  the  mind  is  entire- 
ly innocent.  The  term  not  only  implies  will- 
fulness, but  it  also  implies  a  irrongful  intent 
at  least;  a  man  may  act  willfully  in  the  sense 
of  voluntarilv,  and  vet  the  circumstances  mav 
be  such  as  to  excuse  him.  In  such  a  case  he 
does  not  act  maliciously.  The  act  must  hxt 
done  without  lawful  excuse.*^  Thus,  a  per- 
son wlui  acts  in  ignorance  of  the  facts  which 
render  his  act  unlawful,  and  without  negli 
gence,  the  act  not  being  malum  in  se,  cannot 
be  said  to  act  with  malice,  in  any  sense  of  the 
word.***  And  so  it  is  if  a  man  acts  in  neces- 
sary defense  of  his  person  or  property.*" 

(c)  RecMess  and  Wanton  Acts, — In  some 
cases  malice  may  l)e  inferred  or  implied  as 
a  matter  of  law,  and  independent  of  the  actual 
intent,  from  reckless  and  wanton  acts  likely 


*«  Crawford  v.  ?Jtate,  15  Lea  (Tenn.)  343. 
*5  Holland  v.  StMe,  12  Fla.  117;  Powell  v.  State, 
28  Tex.  App.  393. 
*«  Post,  §  68  et  seq. 
*7  Post,  15  80. 
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to  cause  injury.  Thus,  the  malice  necessary 
to  constitute  murder  may  be  implied  from  the 
reckless  or  wanton  use  of  a  deadly  weapon.*® 
And  the  same  is  true  of  other  offenses.**^ 
^'Barbarity/'  said  Lord  Holt,  "will  often 
make  malice.'"'^^ 

(d)  Restricted  Sense  of  '^Malice/' — The 
terms  "malice"  and  "malicious"  are  not  al- 
w^avs  used  in  their  broadest  sense,  as  above 
explained.  In  relation  to  some  crimes,  both 
at  common  law  and  under  statutes,  they  have 
a  narrower  meaning.  Thus,  as  applied  to 
the  offense  of  malicious  mischief,  they  mean, 
not  merely  a  mere  wrongful  trespass,  but  they 
are  used  in  the  sense  of  resentment  or  ill-will 
towards  the  owner  of  the  property  injured 
or  destroyed,  or  wantonness  at  least.^^     They 


*s  Grey's  Case,  J.  Kelyng.  64,  Beale's  Cas.  463; 
State  V.  Smith,  2  Strob.  (S.  C.)  77.  47  Am.  Dec. 
589;   post,  §§  244,  245. 

«o  Com.  y.  Walden,  3  Cush.  (Mass.)  558.  Thus, 
where  a  man  recklessly  shot  at  another's  cattle  to 
run  them  off  his  premises,  and  killed  one  of  them, 
it  was  held  that  malice  should  be  implied.  State 
V.  Barnard,  88  N.  C.  661. 

BoKeate's  Case,  Comb.  408. 

51  Post,  §  391.  In  Com.  v.  Walden,  3  Cush. 
(Mass.)  558,  which  was  a  prosecution  for  mali- 
cious mischief  under  a  Massachusetts  statute,  the 
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ako  have  a  particular  meaning  as  applied  to 
murder,^^  and  arson,^^  and  to  many  other  of- 
fenses.*^* 

(e)  Express  and  Implied  Malice. — ]Malice 
is  divided  into  express  and  implied  malice. 

trial  court  defined  the  word  "maliciously"  in  the 
statute  to  mean  *'the  willful  doing  of  any  act  pro- 
hibited by  law,  and  for  which  the  defendant  had 
no  lawful  excuse,"  and  told  the  jury  that  it  was 
not  necessary  to  show  "moral  turpitude"  of  mind. 
The  appellate  court  held  that  this  was  erroneous. 
"If  this  definition  of  the  crime  charged  were  cor- 
rect," it  was  said,  "it  would  follow  that  the  words 
'willfully  and  maliciously*  were  intended  by  the 
legislature  to  be  understood  as  synonymous,  and 
that  the  statute  is  to  be  construed  in  the  same 
manner  as  it  would  be  if  the  word  'maliciously' 
had  been  omitted.  Such  a  construction,  we  are  of 
the  opinion,  cannot  be  sustained ;  for,  if  it  could  be, 
it  would  follow  that  a  person  would  be  liable  to  be 
punished  for  every  trespass,  however  trifling  the 
injury  might  be,  to  the  personal  property  of  an- 
other, which  could  not  be  justified  or  excused  in 
a  civil  action  against  him,  for  the  recovery  of  dam- 
ages, by  the  owner.  ♦  ♦  ♦  The  jury  should 
also  have  been  instructed  that,  to  authorize  them 
to  find  the  defendant  guilty,  they  must  be  satis- 
fied that  the  injury  was  done  either  out  of  a  spirit 
of  wanton  cruelty  or  wicked  revenge.  'Malicious 
michief,'  amounting  to  a  crime,  is  so  defined  by 
Blackstone  (4  Bl.  Comm.  244),  and  in  Jacob's  Law 
Dictionary,  by  Tomlin,  under  the  title  'Mischief, 
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Express  malicci  is  actua]  malice,  or  malice  in 
fact,  and  exists  when  a  person  aotnally  con- 
templates the  injnry  or  wrong  which  he  in- 
flicts,— as  where  a  man  shoots  at  another  with 
the  intent  to  kill  him. •''•"'•  lmj)lie(l  malice, 
otherwise  called  constrnctive  malice,  or  mal- 
ice in  law,  is  where  the  law  im])li(»s  or  im- 
putes malice  hecanse  of  the  nature  of  the  act 
done,  and  irres}>ective  of  the  actual  intent  of 
the  party. ^^     Thus,  the  malice  which  is  an 

Mancious,'  and  we  have  no  doubt  that  such  is  the 
true  definition  of  the  crime."  See,  also,  Rex  v. 
Keny,  1  Craw.  &  D.  186,  Beale's  Cas.  182. 

''2  Post,  §  240. 

53  Post,  §  415. 

5*  See  U.  S.  V.  Three  Railroad  Cars,  1  Abb.  U.  S. 
196,  Fed.  Cas.  No.  16,513. 

55  Darry  v.  People,  10  N.  Y.  120;  People  v.  Clark, 
7  N.  Y.  393;  Anthony  v.  State,  21  Miss.  264;  post. 
§§  240(c),  241. 

50  Darry  v.  People.  10  N.  Y.  120;  post,  §§  240  (c). 
242.  et  seq. 

In  the  case  just  cited  it  was  said  by  Judge  Sel- 
den:  "There  is  no  difference  in  the  nature  or  de- 
gree of  the  malice  intended,  whether  it  be  called 
'express'  or  implied,'  when  these  terms  are  used 
in  their  most  appropriate  sense.  If  properly  ap- 
plied, they  refer  only  to  the  evidence  by  which  the 
existence  of  malice  is  established.  Both  alike,  the 
^ne  no  less  than  the  other,  mean  actual  malice, — 
malice  shown  by  the  proof  to  have  really  existed. 
It  is  called   'implied  malice'  when  it  is  inferred 
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essential  element  of  murder  is  implied  from 
the  deliberate  use  of  a  deadly  weapon,  without 
justification  or  excuse,  from  the  fact  that  the 
accused,  when  he  committed  the  homicide, 
though  it  was  committed  unintentionally,  was 
engaged  in  resisting  a  lawful  arrest,  or  in 
committing  some  other  felony,  or  from  a  wan- 
ton or  reckless  act  dangerous  to  life.^^ 
63.  Specific  Criminal  Intent. 

(a)  In  General, — In  some  crimes  a  spe: 

from  the  naked  fact  of  the  homicide,  and  'express' 
when  estabUshed  by  other  evidence.  That  this  is 
the  true  original  meaning  of  these  terms,  when 
used  in  connection  with  this  crime,  is  apparent,  I 
think,  from  the  natural  import  of  the  words  them- 
selres,  as  well  as  from  their  accustomed  use  in 
other  branches  of  the  law.  They  are  appropriate 
terms  to  express  different  modes  of  proof,  and  are 
habitually  used  for  that  purpose,  but  are  not  adapt- 
ed to  the  description  of  different  degrees  of  mali- 
cious intent.  The  phrase  'implied  malice'  is  prop- 
erly applied  to  a  case  where  the  evidence  shows 
that  the  accused  did  the  act  which  caused  the 
death,  but  where  there  is  no  other  proof  going  to 
show  the  existence  or  the  want  of  malice.  In  such 
cases,  the  law  does  not  impute  a  malicious  intent, 
irrespective  of  its  real  existence,  but  it  presumes, 
in  accordance  with  the  settled  rules  of  evidence, 
that  such  an  intent  did  actually  exist."  Darry  v. 
People,  10  N.  Y.  120,  136,  137. 
BT  Post,  S  242  et  seq. 
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eific  intent  is  an  essential  ingredient,  and  no 
other  intent  will  suiRce.  On  a  prosecution 
for  such  an  offense,  the  state  must  affirma- 
tively prove  this  particular  intent,  or  facts 
from  which  it  may  be  inferred.^® 

Illustrations. — Thus,  to  constitute  a  burg- 
hiry,  the  breaking  and  entering  of  the  house 
must  be  with  the  specific  intent  to  commit  a 
felony,  and  this  intent  must  be  shown  as  a 
fact.^®  Arson  is  the  willful  and  malicious 
burning  of  another's  house,  and  requires  an 
intention  to  burn.  The  crime  is  not  commit- 
ted by  one  who  burns  another's  house  unin- 
tentionally, though  he  may  at  the  time  be  en- 
gaged in  the  commission  of  some  other  fel- 
ony.°^  In  larceny  and  robbery  there  must  be 
a  specific  intent  to  permanently  deprive  the 
owner  of  the  goods  of  his  property  therein. 
No  other  intent  will  do.^^    In  malicious  mis- 


BsDobb's  Case,  2  East,  P.  C.  513,  Beale's  Cas. 
181;  Maher  v.  People,  10  Mich.  212,  81  Am.  Dec. 
781;  Hairston  v.  State,  54  Miss.  689,  28  Am.  Rep. 
392;  State  v.  King,  86  N.  C.  603;  Coleman  v.  Peo- 
ple, 58  N.  Y.  555;  Reagan  v.  State,  28  Tex.  App. 
227,  19  Am.  St.  Rep.  833. 

BoDobb'B  Case,  2  East,  P.  C.  613,  Beale's  Cas. 
181;  Price  v.  People,  109  IH.  109;  post,  S  407. 

«oPo8t,  §  415. 

61  Post,  §§  326  et  seq.,  878. 
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chief  there  must  be  a  willful  and  malicious 
injury  to  the  property  of  another.  The  of- 
fense is  not  committed  by  one  who  uninten- 
tionally injures  another's  property  while  at- 
tempting to  commit  some  other  wrong.®^ 

In  every  prosecution  for  an  attempt  to 
commit  a  crime,  it  must  be  shown  that  the 
accused  intended  to  commit  that  particular 
crime.f^  And  to  sustain  an  indictment  charg- 
ing an  assault  with  intent  to  murder,  to  rape, 
or  to  rob,  etc.,  a  specific  intent  to  murder, 

rape,  or  rob  must  be  shown.^* 

■  « 

«2Rex  V.  Kelly,  1  Craw.  &  D.  186,  Beale's  Cas. 
182;  Com.  v.  Walden,  3  Cush.  (Mass.)  558;  post. 
§  391. 

«»Rex  V.  Davis,  1  Car.  &  P.  306;  Simpson  v. 
State,  59  Ala.  1,  31  Am.  Rep.  1;  Sharp  v.  State,  19 
Ohio,  379;  Reagan  v.  State,  23  Tex.  App.  227,  19 
Am.  St  Rep.  833;  post,  §  121. 

MHalrston  v.  ^tate,  54  Miss.  689.  28  Am.  Rep. 
392;  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1; 
People  V.  Keefer,  18  Cal.  636;  Barcus  v.  State,  49 
Miss.  17,  19  Am.  Rep.  1;  Chrlsman  v.  State,  64 
Ark.  283,  26  Am.  St.  Rep.  44;  post,  §  208. 

In  Rex  V.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas. 
182,  a  burglar  was  indicted  under  a  statute  for 
feloniously  cutting  and  maiming  a  man,  "with  in- 
tent to  murder,  malm,  and  disable"  him.  The 
jury  found  that  he  struck  with  a  crowbar  a  watch- 
man in  the  house  Into  which  he  had  broken,  but 
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'  (6)  May  be  Inferred  from  Act, — When  a 
specific  intent  is  necessary,  it  need  not  neces- 
sarily be  shown  by  direct  or  positive  evidence, 
but  it  may  be  inferred  from  the  circum- 
stances. The  principle  that  a  man  is  pre- 
sumed to  have  intended  the  natural  and  prob- 
able consequences  of  his  acts  applies.®**  The 
inference,  however,  is  one  of  fact,  and  may 
be  rebutted. 

Thus,  on  a  prosecution  for  burglary,  if  it 
be  shown  that  the  accused  broke  into  the 
house,  and  then  committed  larceny  therein, 
it  may  be  inferred  that  he  broke  and  entered 
with  intent  to  steal. ®®  And  on  a  prosecution 
for  shooting  or  beating  another  with  a  deadly 
weapon  with  intent  to  kill,  or  for  administer- 
ing poison  with  such  intent,  the  specific  in- 
tent to  kill  may  be  inferred  from  the  use  of 
the  deadly  weapon  or  the  administering  of  the 
poison.®"  On  the  same  principle,  an  intent  to 

that  he  did  so  only  with  intent  to  produce  a  tem- 
porary disability,  until  he  could  escape.  It  was 
held  that  he  was  not  guilty  under  the  statute. 
See  post,  §  208. 

66  Com.  y.  Hersey,  2  Allen  (Mass.)  173,  Beale's 
Cas.  183. 

««  State  y.  Squires,  11  N.  H.  87;  post,  S  407  (c). 

07  Com.  v.  Hersey,  2  Allen  (Mass.)  178,  Beale's 
Caa.  103;  post,  §  208. 
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defraud  a  particular  person  will  be  inferred 
from  a  forgery  or  the  utterance  of  a  forged 
instrument,  if  such  is  the  necessary  effect  of 
the  forging  or  uttering.®® 

64.  Motive. 

It  is  a  clear  principle  of  law  that  motive 
does  not  enter  into  any  crime  as  an  essential 
ingredient.  Neither  failure  to  prove  any  mo- 
tive nor  proof  of  a  good  motive  will  prevent  a 
conviction. 

(a)  Absence  of  Motive. — The  absence  of 
any  motive  for  a  crime,  as  in  the  case  of  homi- 
cide, for  example,  may  be  considered  by  the 
jury  as  a  matter  of  evidence  in  determining 
whether  the  accused  did  the  act  charged,  or 
whether  he  acted  willfully  or  maliciously; 
but  if  it  otherwise  appear  to  their  satisfaction 
that  he  did  do  the  act,  and  that  he  did  it  will- 
fully and  without  justification  or  excuse,  the 
fact  that  no  motive  is  shown  is  altogether  im- 
material.«» 


M  Rex  ▼.  Sheppard,  Russ.  &  R.  169,  Beale's  Cas. 
174;  post,  §  397. 

•»  State  v.  Coleman,  20  S.  C.  441;  State  v.  Work- 
man, 39  S.  C.  151;  State  v.  MiUer,  9  Houst.  (Del.) 
564;  Johnson  v.  U.  S..  160  U.  S.  546;  People  v. 
Feigenbaum,  148  N.  Y.  636. 

"Proof  of  motive  Is  not  essential  to  conviction 
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(6)  Good  Motive, — Even  when  a  motive 
does  appear,  it  need  not  necessarily  be  a  bad 
motive.  A  willful  act  prohibited  and  made 
pimishable  by  the  common  law  or  by  statute 
is  none  the  less  a  crime  because  the  accused 
was  actuated  by  a  good  motive."^  This  is  cer- 
tainly the  general  rule,  though  there  are  some 
cases  in  which  it  appears  to  have  been  ig- 
nored. For  example,  on  a  i)rosecution  for 
depositing  in  the  mails  or  publishing  an  ob- 
scene article  or  book  it  is  no  defense  for  the 
accused  to  show  that  his  object  was  to  correct 
evils  and  abuses  in  intercourse  between  the 


in  any  case,  nor  can  it  be  said  in  any  case  that  ab- 
sence of  such  proof  is  ground  for  acquittal.  Its 
existence  is  a  circumstance  to  be  considered  by 
the  jury  in  determining  guilt  or  innocence,  along 
with  all  the  other  evidence  adduced,  and  the  non- 
existence of  proof  of  it  is  likewise  a  circumstance 
which  the  jury  may  consider,  along  with  the  other 
evidence,  in  reaching  a  conclusion  of  innocence; 
but  neither  its  presence  nor  absence  can  of  itself 
be  justly  said  to  control  the  finding  of  the  jury. 
Crimes  may  be,  and  frequently  are,  thoroughly  es- 
tablished without  any  evidence  of  motive,  and  the 
very  absence  of  motive  may  aggravate  the  of- 
fense."    Stone  V.  State,  105  Ala.  60. 

70  U.  S.  V.  Harmon.  45  Fed.  414,  Beale's  Cas. 
180;  Reynolds  v.  U.  S.,  98  U.  S.  145,  Beale's  Cas. 
179;  Specht  v.  Com.,  8  Pa.  St.  312;  Stone  v.  State. 
105  Ala.  60;  State  v.  White,  64  N.  H.  48  . 
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sexes,  and  thus  do  a  public  good.*^^  And  on 
a  prosecution  for  a  nuisance  in  erecting  a 
wharf  on  public  property  it  is  no  defense  to 
show  that  it  has  been  in  fact  beneficial  to  the 
publicJ^  Many  other  cases  might  be 
cited.'^ 

65.  Religious  Belief. 

Since  a  good  motive  is  no  excuse,  if  a  man 
of  sound  mind  does  an  act  which  he  knows  is 
prohibited  and  punished  by  law,  he  cannot 
escape  responsibility  on  the  groimd  that  he 
acted  Ijecausc  of  and  in  accordance  with  his 
religious  belief  or  scruples.  Thus,  a  man 
cannot  set  up  his  religious  belief  to  escape 
liability  for  violation  of  a  statute  prohibiting 
and  punishing  bigamy  and  polygamy,^*   or 

71  U.  S.  V.  Harmon,  supra.  And  see  Reg.  v.  Hick- 
lln,  L.  R.  3  Q.  B.  360,  11  Cox,  C.  C.  19;  post,  §  467. 

TzRespublica  v.  CaldweU,  1  DaU.  (Pa.)  150. 
Beale's  Cas.  177;  post,  §  456  (c). 

78  In  Reg.  V.  Sharpe,  1  Dears.  C.  C.  160,  7  Cox, 
C.  C.  214,  Beale's  Cas.  175,  a  son  was  indicted  for 
disinterring  the  body  of  his  mother,  who  had  been 
buried  in  a  dissenting  congregation's  burying 
grounds,  and  it  was  held  that  the  fact  that  he  act- 
ed from  motives  of  affection  and  religious  duty, 
and  Intended  to  bury  her  with  his  father  in  other 
burying  grounds,  was  no  defense. 

f*  Reyncrfds  v.  U.  S.,  98  U.  S.  145,  Beale's  Ca^. 
179. 
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punishing  labor  on  Sunday,"^  or  the  disin- 
terring of  a  dead  body/^  or  the  beating  of  a 
drum  in  the  streets  of  a  townJ*^ 

It  has  been  held  in  England  that  the  parent 
of  a  sick  child,  who,  though  able,  willfully 
fails  to  call  in  a  physician  or  furnish  proper 
medicine,  by  reason  of  which  the  child  dieti, 
is  not  guilty  of  manslaughter  if  his  failure 
is  because  of  religious  scruples,  or  because  of 
a  conscientious  belief- in  the  faith  cure,  and 
the  like.'®  This  decision,  however,  is  not 
sound  even  at  common  law,  and  there  is  now 

a  statute  to  the  contrary. ''^ 

66.  Repentance  and  Change  of  Intent. 

If  an  act  is  done  with  a  criminal  intent,  :io 
subsequent  re])ontance  and  change  of  intent 
can  relieve  it  of  its  criminality.  Thus,  a  per- 
son who  has  broken  and  entered  a  house  with 
intent  to  commit  a  felony  is  none  the  less 
guilty  of  burglary  because  he  repents  and 

T8  Specht  V.  Com.,  8  Pa.  Bt.  312. 
78  Reg.  V.  Sharpe,  1  Dears.  C.  C.  160,  7  Cox,  C. 
C.  214,  Beale's  Cas.  175. 

77  Like  the  members  of  the  Salvation  Army. 
State  V.  White.  64  N.  H.  48. 

78  Reg.  V.  WagstafTe,  10  Cox,  C.  C.  530. 

78  See  Reg.  v.  Downes,  1  Q.  B.  Div.  25,  13  Cox. 
C.  C.  Ill,  Beale's  Cas.  195.  And  see  post,  § 
265(d), 
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abandons  his  purpose,  since  the  l)reaking  and 
entrv  with  such  intent  constitutes  the  of- 
fense.^^  A  person  who  has  committed  larceny 
or  robbery  cannot  escape  responsibility  by 
repenting  and  abandoning  or  returning  the 
property,  or  paying  for  it.®'  A  person  who, 
with  intent  to  commit  a  crime,  has  done 
enough  to  render  him  guilty  of  an  attempt, 
can  be  punished  for  the  attempt,  though  he 
aftenvards  abandoned  his  purpose.®^  Many 
other  illustrations  might  be  given. 
67.  Negligence. 

A  criminal  intent,  and  even  malice,  may  be 
inferred,  as  a  matter  of  fact  or  as  a  matter  of 
law,  from  negligence.®^ 

(a)  Negligent  Acts  of  Commission, — 
Thus,  negligence  in  doing  a  lawful  act,  by 
which  another  is  injured,  may  render  a  per- 
son guilty  of  criminal  assault  and  battery.®* 

*♦<>  Post,  S  408. 

SI  Post,  §  333.  See  Shultz  v.  State,  5  Tex.  App. 
390. 

»2  Post,  §  126. 

"Fost.  C.  L.  262,  Beale's  Cas.  185;  Reg.  v.  In- 
8tan  [1893]  1  Q.  B.  450,  Beale's  Cas.  198;  U.  S.  y. 
Thompson,  12  Fed.  245;  and  cases  more  specific- 
ally cited  in  the  notes  following. 

8«  Post,  S  204  et  seq. 


154  CRIMES 

And  there  are  any  nunil)cr  of  eases  in  which 
persons  have  been  held  guilty  of  manslaugh- 
ter, which  is  a  felony,  because  of  negligence 
in  doing  an  act  which  wonld  have  been  lawful 
except  for  tlie  ne<i:liirence,  as  in  the  case  of 
immoderate  correction  of  a  child  by  his  par- 
ent, negligent  use  of  drugs  and  negligent 
surgical  operations  by  unskillful  and  incom- 
petent practitioners,  negligent  driving,  negli- 
gence in  shooting  at  a  mark  or  otherwise 
using  a  deadly  weapon,  etc.^^  Even  the  mal- 
ice necessary  to  constitute  murder  may  be 
implied  from  negligence,  as  from  reckless 
and  wanton  conduct  dangerous  to  life.®® 

(/;)  Omission  to  Act, — In  like  manner  a 
criminal  intent,  and  even  malice,  niav  be  in- 
f erred  from  omission  to  act  at  all  when  there 


«5F08t  C.  L.  262,  Beale's  Cas.  185;  Reg.  v. 
Lowe,  3  Car.  &  K.  123,  4  Cox,  C.  C.  449.  1  Ben.  & 
H.  Lead.  C.  C.  60,  Beale's  Cas.  192;  Reg.  v.  Cham- 
berlain, 10  Cox,  C.  C.  486,  Beale's  Cas.  187;  Reg. 
V.  Salman,  14  Cox,  C.  C.  494,  Beale's  Cas.  189; 
State  V.  Hardle,  47  Iowa,  647,  29  Am.  Rep.  496; 
State  V.  Emery,  78  Mo.  77,  47  Am.  Rep.  92;  Peo- 
ple V.  Fuller,  2  Park.  Cr.  R.  (N.  Y.)  16;  post.  §S 
262-265. 

R«Fost.  C.  L.  262.  Beale's  Cas.  185;  Reg.  v.  Mar- 
riott, 8  Car.  &  P.  425;  post,  §  244. 
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is  a  duty  to  act.^"  Thus,  a  person  may  be 
guilty  of  manslaughter  if  he  causes  the  death 
of  another  by  negligent  omission  to  ventilate 
a  mine,  to  adjust  a  switch  on  a  railroad  track, 
or  to  furnish  food  or  shelter  to  a  helpless  per 
son  who  is  dependent  upon  him.®®  If  the 
omission  to  act  is  willful,  he  will  be  guilty 
of  murder.®®  To  render  one  criminally  lia- 
ble, however,  because  of  an  omission  to  act, 
he  must  be  under  a  legal  duty  to  act,®^  and 
the  omission  must  be  due  to  culpable  negli- 
gence.*^ 

(c)  Offenses  Requiring  a  Specific  Intent, 
— Mere  negligence,  whether  in  commission 
or  omission,  is  not  enough  to  render  a  man 
giiilty  of  a  crime  of  which  a  specific  intent  is 

"•  See  Rex  y.  Friend,  Russ.  &  R.  20,  Beale's 
Cas.  190;  Reg.  v.  Lowe,  3  Car  &  K.  123,  Beale's 
Cas.  192. 

*sReg.  V.  Lowe,  3  Car.  &  K.  123,  Beale*8  Cas. 
192;  Reg.  v.  Hughes,  7  Cox,  C.  C.  301;  Reg.  v. 
Instan  [1893]  1  Q.  B.  450,  Beale's  Cas.  198;  post, 
S265. 

^^  See  the  cases  above  cited.  And  see  post, 
5  247. 

wReg.  V.  Smith,  11  Cox,  C.  C.  210,  Beale's  Cas. 
192;  post  S  265(e). 

»i  Reg.  V.  Nicholls.  13  Cox,  C.  C.  75.  Beale's  Cas. 
193;  post,  S  265. 
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an  essential  element,  as  in  the  case  of  lar- 
ceny,®- malicious  mischief,®^  arson,®*  at- 
tempts to  commit  crimes,®^  and  assaults  with 
intent  to  murder,  to  wound,  to  inflict  great 
l)odily  harm,  etc.®*^ 

II.  IGNORANCE  OR   MISTAKE  OF   FACT. 

68.  In  General. — As  a  general  rule,  a  bona  fide 
and  reasonable  belief  in  the  existence  of  facta 
which,  if  they  did  exist,  would  render  an  act  in- 
nocent, is  a  good  defense.  But  there  are  both  ap- 
parent and  real  exceptions.    Thus: 

1.  The   legislature   may   punish   a   person  for 

an  act  notwithstanding  the  innocence  of 
his  intent,  and  therefore  notwithstand- 
ing his  ignorance  or  mistake  of  fact. 

2.  If  a  person's  intention  Is  criminal,  or  even 

wrongful,  per  se,  he  may  be  responsible 
for  results  not  intended. 

3.  Ignorance  or  mistake  of  fact  will   not  ex- 

empt one  altogether  from  criminal  re- 
sponsibility, if  due  to  culpable  negli- 
gence. But  this  does  not  apply  to  an  of- 
fense which   requires  a  specific  evil   in- 


»2  Post,  §  326  et  seq. 

83  Reg.  V.  Pembliton,  12  Cox,  C.  C.  607,  Beale's 
Cas.  210;  post,  §  391. 

84  1  Hale,  P.  C.  569,  Beale's  Cas.  208;  Reg.  v. 
Faulkner.  13  Cox,  C.  C.  550,  Beale's  Cas.  213;  post, 
S  415. 

n'^Post.  §  121. 
•.••»  Post   §  208. 
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tent,  where  the  ignorance  or  mistake  of 
fact  negatives  the  existence  of  such  in- 
tent. 

69.  Miatalce  of  Fact  at  Common  Law. 

The  general  rule  that  ignorance  or  mistake 
of  fact  is  a  defense,  if  not  due  to  culpable 
iiegligence,  is  well  settled  at  common  law.  It 
follows  necessarily  from  the  principle  that 
an  act  is  not  a  crime  unless  there  is  a  criminal 
intent.®^  Bona  fide  and  reasonable  mistake 
of  fact  stands  on  the  same  footing  as  absence 
of  the  reasoning  faculty,  as  in  infancy,  and 
perversion  of  that  faculty,  as  in  insanity.®® 

In  a  leading  English  case,  in  which  the  de- 
fendant was  indicted  for  felonious  homicide, 
the  evidence  showed  that  he  reasonably  be- 
lieved that  there  was  a  burglar  in  his  house, 

»T  Levet's  Case,  Cro.  Car.  538,  1  Hale,  P.  C.  474, 
Beale'8  Cas.  279;  Reg.  v.  Tolson,  23  Q.  B.  Div. 
168,  Beale's  Cas.  286;  Gordon  v.  State,  52  Ala. 
308,  23  Am.  Rep.  575;  Stem  v.  State,  53  Ga.  229, 
21  Am.  Rep.  266;  State  y.  Snyder,  44  Mo.  App. 
429. 

"At  common  law,  an  honest  and  reasonable  be- 
lief in  the  existence  of  circumstances,  which,  if 
true,  would  make  the  act  for  which  a  prisoner  is 
indicted  an  innocent  act,  has  always  been  held 
to  be  a  good  defense."  Per  Cave,  J.,  In  Reg.  v. 
Tolson,  supra. 

»sReg.  V.  Tolson,  supra. 
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and  thrusting  his  sword  in  the  dark,  where 
he  thought  the  burglar  was  concealed,  killed 
a  woman  who  had  come  into  the  house  to  as- 
sist his  servant  in  her  work.  It  was  held  that 
the  homicide  was  excusable  because  of  the 
mistake  of  fact.®®  On  the  same  principle,  if 
a  man  kills  an  assailant  under  an  erroneous 
but  reasonable  belief  that  it  is  necessary  to 
do  so  to  save  his  own  life,  he  is  excusable.^®^ 
And  if  a  man  takes  another's  property  by 
mistake,  and  appropriates  it  to  his  own  use, 

he  is  not  guilty  of  larceny.^ ^^ 

To  render  a  person  guilty  of  vending  ob- 
scene or  immoral  publications,  a  knowledge 
of  the  character  of  the  publications  is  essen- 
tial. From  the  vending  it  would  be  infera- 
ble, but  he  would  not  be  criminally  responsi- 
ble if  it  should  appear  that  because  of  blind- 
ness, or  for  other  reasons,  he  made  the  sale 
innocently  and  in  ignorance  of  the  character 
of  the  publication. ^^^  The  same  principle 
applies  when  a  person  passes,  or  has  in  his 


••Levet's  Case,  Cro.  Car.  538,  1  Hale.  P.  C.  474. 
Beale'B  Cas.  279. 

100  Campbell  v.  People,  16  111.  17;    Steinmeyer  v. 
People,  95  111.  383;    Marts  v.  State,  26  Ohio  St. 

162;  post,  §  280. 

101  Post,  §  327. 

102  Post,  §  467. 
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possession  with  intent  to  pass,  forged  instru- 
ments or  counterfeit  money,  in  ignorance  of 
their  spurious  character.^^^     Many  other  il- 
lustrations of  the  rule  might  be  given.^^* 
70.  Mistake  of  Fact  in  Statutory  Offenses. 

(a)  In  Oeneral, — As  the  principle  that  a 
criminal  intent  is  necessary  generally  applies 
to  statutory  crimes  as  well  as  to  crimes  at 
common  law,^*^^  so  ignorance  and  mistake  of 
fact  is  generally  a  defense  in  prosecutions  for 
statutory   offenses.*^®      The   principle,   how- 

103  Post,  §S  397,  399. 

iw  A  street-car  conductor  who  forcibly  ejects  a 
passenger  under  a  bona  fide  but  mistaken  belief 
that  his  fare  has  not  been  paid  is  not  criminally 
responsible.    State  v.  McDonald,  7  Mo.  App.  510. 

And  so  as  to  a  railroad  employe's  ejection  of  an 
intending  passenger  from  the  platform  under  a 
reasonable  belief  that  he  is  there  for  a  prohibited 
purpose.  Com.  v.  Power,  7  Mete.  ^Mass.)  596,  41 
Am.  Dec.  465. 

Exposure  of  unwholesome  food  for  sale  is 
indictable  at  common  law  (post,  §  447),  but  not 
unless  the  accused  knew  its  character  or  (ow- 
dition.    State  v.  Snyder,  44  Mo.  App.  429. 

105  Ante,  S  56. 

lOflAnon..  Post.  C.  L.  439,  Beale's  Cas.  284;  Reg. 
T.  Tolson,  23  Q.  B.  Div.  168,  Beale's  Cas.  286;  My- 
ers V.  State,  1  Conn.  502,  Beale's  Cas.  302;  Blmey 
V.  State,  8  Ohio.  230,  Beale's  Cas.  303;  Squire  v. 
State,  46  Ind.  459;   Gordon  v.  State,  52  Ala.  308,  23 
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ever,  as  was  stated  in  a  previous  section,^^^  is 
not  inflexible  in  the  case  of  statutory  of- 
fenses, for  the  legishtture  has  the  power  to 
dispense  with  the  necessity  for  a  criminal 
intent,  and  sometimes  does  so.  Public  policy 
may  require  the  legislature,  in  prohibiting 
and  punishing  particular  acts  under  certain 
circumstances,  to  provide,  expressly  or  im- 
pliedly, that  any  person  who  shall  do  the 
act  shall  do  it  at  his  peril,  and  that  he 
shall  not  be  allowed  to  escape  punishment  by 
showing  that  he  acted  in  good  faith,  without 
negligence,  and  in  ignorance  of  the  existence 
of  the  circumstances  rendering  the  act  unlaw- 
ful. If  the  language  and  subject-matter  of 
the  staUrte  show  clearly  that  this  was  the  in- 

Am.  Rep.  575;  Stern  v.  State,  53  Ga.  229,  21  Am. 
Rep.  266;  Duncan  v.  State,  7  Humph.  (Tenn.)  148; 
State  V.  Hause,  71  N.  C.  518. 

Sometimes  a  statute  punishes  any  person  who 
shall  "knowingly"  do  the  prohibited  act.  In  such 
a  case,  it  is  clear  that  the  offense  is  not  committed 
by  one  who  does  the  act  in  ignorance  of  the  exist- 
ence of  the  facts  which  render  the  statute  applica- 
ble. This  is  so,  for  example,  under  a  statute  pun- 
ishing any  person  who  shall  "knowingly"  sell 
liquor  to  a  minor  without  his  parent's  consent 
Fielding  v.  State  (Tex.  Cr.  App.)  52  S.  W.  69. 

107  Ante,  §  56. 
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tention  of  the  legislature,  the  courts  must  give 
it  effect,  however  harshly  the  statute  may 
seem  to  operate  in  the  particular  instance.^^® 
But  it  should  not  thus  construe  a  statute,  un- 
less the  intention  of  the  legislature  is 
clear. ^^®  In  construing  the  various  statutes 
the  courts  and  judges  have  differed,  and 
some  of  the  decisions  cannot  possibly  be  rec- 
onciled. 

(i)  Particular  Statutes, — Mistake  of  fact, 
though  bona  fide,  and  not  due  to  negligence, 
has  been  held  bv  some  of  the  courts,  thoufijli 
in  some  cases  not  l)v  others,  to  be  no  defense 
in  prosecutions  under  statutes  punishing  the 
following  offenses:  Receiving  two  or  more 
lunatics  into  an  unlicensed  house;  ^^^  trans- 
portation of  a  slave,  without  written  permis- 
sion of  his  owner,  by  any  railroad  company, 
or  by  the  owner  or  captain  of  any  steam- 

i«8  State  V.  PresneU,  12  Ired.  (N.  C.)  103,  Beale's 
Cas.  177;    Com.  v.  Farren,  9  Allen   (Mass.)   489; 
Com.  y.  Mash,  7  Mete.  (Mass.)   472,  Beale's  Cas 
304;    State  v.  Kelly,  54  Ohio  St.   166;     State  v. 
Smith,  10  R.  I.  258. 

109  Reg.  V.   Tolson,  23  Q.   B.   Div.   168,  Beale's 
Cas.  286;     Duncan  v.   State,   7   Humph.    (Tenn.) 
148. 
.   no  Reg.  Y.  Plshop,  5  Q.  B.  Div.  259. 
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boat;^^^  keeping  for  sale  or  selling  naphtha 
under  an  assumed  nanie;^^^  killing,  for  the 
purpose  of  sale,  a  calf  less  than  four  weeks 
old;^**  keeping  for  sale  or  setting  adulter- 
ated milk,  '^*  or  confectionery,  ^^^  or  tobac- 
co,^^®  or  food  or  drugs,^^*'^  or  liquors ;^^®  keep- 
ing for  sale  or  selling  oleomargarine  not  so 
marked  or  colored  as  to  show  what  it  is;^^® 
keeping  for  sale  or  selling  intoxicating  li- 
quors ;^^^  selling  intoxicating  liquors  to  mi- 
ni State  V.  Baltimore  &  S.  Steam  Co.,  13  Md. 
181. 

But  see  Duncan  v.  State,  7  Humph.  (Tenn.)  148; 
Bimey  y.  State,  8  Ohio,  230,  Beale's  Cas.  303; 
post,  notes  125,  127. 

112  Com.  V.  Wentworth,  118  Mass.  441. 
118  Com.  V.  Raymond,  97  Mass.  567. 
ii-»  Com.  V.  Farren,  9  Allen  (Mass.)  489;   Com.  v. 
Waite,  11  Allen   (Mass.)   264,  87  Am.  Dec.  711; 
Com.  V.  Smith,  103  Mass.  444;    State  v.  Smith,  10 
R.  I.  258;    People  v.  Kibler,  106  N.  Y.  321. 

116  See  Com.  v.  Chase,  125  Mass.  202. 
ii«  Reg.  V.  Woodrow,  15  Mees.  &  W.  404. 

117  State  V.  Kelly,  54  Ohio  St.  166,  177. 

Sale  of  vinegar  below  a  certain  standard. 
People  V.  Worden  Grocer  Co.   (Mich.)  77  N.  W, 

315. 

118  State  y.  Stanton,  37  Conn.  421. 

110  State  V.  Newton,  50  N.  J.  Law,  534;    Com.  v. 
Weiss,  139  Pa.  St.  247,  23  Am.  St.  Rep.  182. 
120  Com.  V.  Boynton,  2  Allen  (Mass.)  160.  Beale's 
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nors  or  to  persons  who  are  in  the  habit  of  be- 
coming intoxicated;^-^  permitting  minors  to 
play  billiards,  or  to  be  in  billiard  rooms  or  sa- 
loons.^^^ 

Mistake  or  ignorance  of  fact,  wIk^h  l)(/na 
fide  and  not  due  to  negligence,  has  been  held 
a  good  defense  in  prosecutions  under  statutes 
punishing  the  following  offenses  r^^*^     Being 

Cas.  306;  Com.  v.  O'Kean,  152  Mass.  584;  Com.  v. 
Goodman,  97  Mass.  117;  Kring  v.  State,  66  Miss. 
502.    Contra,  FarreH  v.  State,  32  Ohio  St.  456. 

121  Barnes  v.  State,  19  Conn.  398;  McCutcheon 
V.  People.  69  IH.  601;  Farmer  v.  People,  77  lU. 
322;  State  v.  Thompson,  74  Iowa,  119;  Ulrich  v. 
Com.,  6  Bush.  (Ky.)  400:  State  v.  Heck.  23  Minn. 
549;  In  re  Carlson's  License,  127  Pa.  St.  330; 
Com.  V.  Zelt,  138  Pa.  St.  615;  State  v.  Cain,  9  W. 
Va.  559;  State  v.  Farr,  34  W.  Va.  84;  State  v. 
Baer,  37  W.  Va.  1;  State  v.  Hartfiel.  24  Wis.  60. 
And  see  Com.  v.  Finnegan,  124  Mass.  324. 

Contra,  Alder  v.  State,  55  Ala.  16;  Brown  v. 
State,  24  Ind.  113;  Goetz  v.  State,  41  Ind'.  162; 
Robinius  V.  State,  63  Ind.  235;  Williams  v.  State, 
48  Ind.  306;  Mulreed  v.  Stale,  107  Ind.  62;  Faulks 
y.  People,  39  Mich.  200;  People  v.  Welch,  71  Mich. 
548;  Crabtree  v.  State,  30  Ohio  St.  382. 

122  State  V.  Kinkead,  57  Conn.  173;  State  v,  Pro- 
basco,  62  Iowa,  400;  Com.  v.  Emmons,  98  Mass. 
6.  Contra,  Marshall  y.  State,  49  Ala.  21;  Stern 
y.  State,  63  6a.  229,  21  Am.  Rep.  266. 

123  See  the  cases  cited  as  contra  in  notes  pre- 
ceding. 
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in  possession  of  government  stores  marked 
with  the  government  mark;^^*  receiving  or 
transporting  of  any  colored  person  by  the 
owner  or  captain  of  any  steamboat,  without 
particular  evidence  of  his  freedom  ;^^^  allow- 
ing a  vehicle  to  be  used  for  travel  on  Sunday, 
except  in  a  case  of  necessity  or  charity  ;^^® 
harboring  or  secreting  slaves  ;^2'^  keeping  for 
sale  or  selling  diseased  meat.^^® 

(c)  Bigamy  and  Adultery, — In  a  number 
of  cases  the  question  has  arisen  whether  ignor- 
ance or  mistake  of  fact  is  a  good  defense  in 
prosecutions  for  bigamy  or  adultery.  Under 
statutes  punishing  any  person  who,  being 
married,  should  marry  any  other  person  dur- 
ing the  life  of  his  or  her  wife  or  husband, 
some  courts  have  held  that  a  bona  fide  and 
reasonable  belief  in  the  death  of  the  former 
husband  or  wife  is  a  good   defense,   while 

124  Reg.  V.  Sleep,  Leigh  &  C.  44.  See,  also,  Rex 
V.  Banks,  1  Esp.  144;  Anon.,  Fost.  C.  L.  439, 
Beale's  Cas.  284. 

125  Duncan  v.  State,  7  Humph.  (Tenn.)  148.  And 
see  note  127,  Infra.    Contra,  see  note  111,  supra. 

i2«  Myers  v.  State,  1  Conn.  502,  Beale's  Cas.  302 

127  Blrney  v.  State,  8  Ohio.  230,  Beale's  Cas,  303, 
See  note  125,  supra. 

i28Teague  v.  State,  25  Tex.  App.  577. 
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Others  have  held  the  contrary.  ^^^     The  same 

«• 

is  true  of  prosecutions  for  adultery  in  cohab- 
iting after  such  marriage.^  ^^ 

i2»  In  the  leading  English  case  of  Reg.  v.  Tolson, 
23  Q.  B.  Div.  168,  Beale's  Cas.  286»  the  majority 
of  Judges  of  the  court  of  appeal,  queen's  bench 
division,  held  such  belief  a  good  defense,  notwith- 
standing a  proviso  in  the  statute  that  it  should 
not  apply  to  any  person  marrying  a  second  time 
after  the  absence  of  his  or  her  wife  or  husband 
for  seven  years,  without  being  known  to  such  per- 
son to  have  been  living  within  that  time.  As  to 
this  case,  see  ante,  §  56  (b),  note.  The  previous 
cases  of  Reg.  v.  Turner,  9  Cox,  C.  C.  145,  Reg.  v. 
Horton,  11  Cox,  C.  C.  670,  and  Reg.  v.  Moore,  13 
Cox,  C.  C.  544,  were  in  accord  with  this  case; 
while  Reg.  v.  Gibbons,  12  Cox,  C.  C.  237,  and  Reg. 
v.  Bennett,  14  Cox,  C.  C.  45,  were  to  the  contrary. 

In  this  country,  there  has  been  the  same  con- 
flict. That  such  belief  was  a  good  defense  was 
held  in  Squire  v.  State,  46  Ind.  459.  That  it  was 
not  a  defense  was  held  in  Com.  v.  Mash,  7  Mete. 
(Mass.)  472,  Beale's  Cas.  304,  Com.  v.  Hayden,  163 
Mass.  453,  47  Am.  St.  Rep.  468,  and  State  v.  Zich- 
feld,  23  Nev.  304,  overruling  State  v.  Gardner,  5 
Nev.  377.  See,  also.  State  v.  Sherwood,  68  Vt.  414 
(belief  in  divorce);  Reynolds  v.  State  (Neb.)  78 
N.  W.  483. 

Marrying  a  second  time  without  reasonable  be- 
lief of  first  spouse's  death  is  bigamy.  Dotson  v. 
SUte,  62  Ala.  141,  34  Am.  Rep.  2. 

180  Where  a  woman  marries  and  cohabits  with  a 
married  man,  not  knowing  of  his  previous  mar- 
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(d)  Illegal  Voting, ^-On  a  prosecution  for 
illegal  voting,  it  is  a  good  defense  to  show 
that  the  accused  believed  in  good  faith  in  the 
existence  of  facts  which,  if  they  had  existed, 
would  have  rendered  his  vote  legal,  as  that 
he  was  twenty-one  years  of  age,  that  he  was 
bom  in  the  United  States,  that  he  had  re- 
sided in  the  district  for  the  time  fixed  by  the 
statute,  etc.^^^ 

rlage,  she  is  not  guilty  of  adultery.  Vaughan  v. 
State,  83  Ala.  55;    Banks  v.  State,  96  Ala.  78. 

In  Com.  V.  Thompson,  6  Allen  (Mass.)  591,  83 
Am.  Dec.  653,  Beale's  Cas.  308,  it  was  held  that 
a  man  could  not  be  convicted  of  adultery,  who, 
in  good  faith,  married  and  cohabited  with  a  woman 
whose  husband  had  been  absent  for  more  than 
seven  years  without  being  heard  from,  and  was 
believed  by  both  parties  to  be  dead.  The  court 
was  influenced  by  a  statute  punishing  bigamy, 
which  contained  a  proviso  that  it  should  not  apply 
in  such  a  case. 

On  a  new  trial  in  this  case,  it  appeared  that 
*  the  woman  had  deserted  her  husband,  and  re- 
mained away  for  seven  years  without  hearing  from 
him  or  making  inquiry,  and  a  conviction  was  sus- 
tained. Com.  V.  Thompson.  31  Allen  (Mass.)  23, 
87  Am.  Dec.  685. 

181  Gordon  v.  State,  52  Ala.  308,  23  Am.  Rep.  575; 
Carter  v.  State,  55  Ala.  181;  McGuire  v.  State.  7 
Humph.   (Tenn.)  54. 

If  he  knew  all  the  facts,  however,  mistake  as  to 
the  law  is  no  excuse.     Post,  §  73. 
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(e)  Reefing  Disorderly  Rouse, — A  stat- 
ute punishing  any  person  who  shall  keep  a 
place  resorted  to  for  the  purpose  of  gambling, 
or  for  the  purpose  of  prostitution,  is  to  be 
construed  as  requiring  knowledge  that  the 
place  is  resorted  to  for  such  a  purpose.^^^ 

71.  Effect  of  Being  Engaged  in  Unlawful  Act. 

(a)  In  General, — As  was  explained  in  a 
former  section,  there  are  many  cases  in  which 
a  person  may  be  held  criminally  responsible 
for  results  not  intended  by  him,  because  of 
the  fact  that  he  was  engaged  in  the  commis- 
sion of  an  unlawful  act.^^^  In  such  a  case 
his  ignorance  or  mistake  of  fact  is  no  defense. 
Thus,  a  man  may  be  guilty  of  murder  if  he 
unintentionally  kills  another  while  engaged 
in  the  commission  of  some  other  felony.^^* 
A  man  who  shoots  at  a  person  and  kills  him 
is  guilty  of  murdering  that  person,  though  he 
may  have  intended  to  kill  some  other  per- 
son.^ ^*     A  man  is  guilty  of  manslaughter 

As  to  the  distinction  between  mistake  of  law 
and  mistake  of  fact,  in  reference  to  iUegal  voting, 
see  McGuire  v.  State,  7  Humph.  (Tenn.)  54. 
'Instate  V.  Currier,  23  Me.  43. 

»«  Ante,  §  59. 

"♦Post,  9  248. 

nBPost,  §  241(b). 
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if  he  assaults  another  and  unintentionally 
causes  his  death.^'^'*  It  has  also  been  held 
that  a  person  who  stabs  another  with  intent 
to  kill  is  guilty  of  an  assault  with  intent  to 
kill  him,  though  he  may  have  mistaken  him 
for  some  one  else.^'*' 

(6)  Ivimoral  Acts, — If  a  man  is  engaged 
in  the  commission  of  an  immoral  act,  even 
though  it  may  not  be  indictable,  and  unin- 
tentionally commits  a  crime,  it  is  ^nerally 
no  defense  for  him  to  show  that  he  was  ignor- 
ant of  the  existence  of  the  circumstances  ren- 
dering his  act  criminal.^^®  Thus,  a  man  who 
has  imlawful  sexual  intercourse  with  a  woman 
cannot  defend  against  a  charge  of  adultery 
on  the  groimd  that  he  did  not  know  that  the 
woman  was  married.^^^  And  a  man  who  has 
intercourse  with  a  girl  below  the  age  of  con- 
sent, with  her  consent,  cannot  defend  against 
a  charge  of  rape,  or  unlawful  carnal  knowl- 

130  Post,  §  263. 

137  McGehee  v.  State,  62  Miss.  772.  As  to  this, 
however,  there  is  a  conflict  In  the  cases.  See 
post,  §  208. 

188  state  V.  Ruhl,  8  Iowa,  447;  Com.  v.  Murphy, 
165  Mass.  66,  52  Am.  St.  Rep.  496. 

18©  Com.  V.  Elwell,  2  Mete.  (Mass.)  190,  35  Am. 
Dec.  398;  Fox  v.  State,  3  Tex.  App.  329,  30  Am. 
Rep.  144.  , 
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edge  punished  by  statute,  on  the  ground  that 
he  reasonably  believed  her  to  be  above  the  age 
of  consent.  ^^^  The  same  principle  applies 
under  a  statute  punishing  any  person  who 
shall  unlawfully  take  any  unmarried  girl 
under  a  certain  age  out  of  the  possession  and 
against  the  will  of  her  father,^'*^  or  who  shall 
abduct  or  entice  away  any  girl  under  a  cer- 
tain age  for  the  purpose  of  prostitution, 
etc."2 

(c)  Acts   Merely   Mala   Prohibita, — The 
principle  that  a  man  who  is  engaged  in  the 

140  Com.  V.  Murphy,  165  Mass.  66,  52  Am.  St. 
Rep.  496;  State  v.  Houx,  109  Mo.  654;  State  v. 
Newton,  44  Iowa,  45. 

1*1  In  Reg.  V.  Prince,  L.  R.  2  C.  C.  154,  13  Cox, 
C.  C.  138,  a  man  was  convicted  under  a  statute  of 
unlawfully  taking  an  unmarried  girl,  under  the 
age  ot  16,  out  of  the  possession  and  against  the 
will  of  her  father.  It  was  proved  that  he  did 
take  the  girl,  and  that  she  was  under  16,  but  that 
he  believed  and  had  good  reason  for  believing 
that  she  was  over  16.  It  was  held  that  this  mis- 
take of  fact  was  no  defense,  and  that  he  was  prop- 
erly convicted.  See,  also,  Reg.  v.  Robins,  1  Car. 
&  K-  456;  Reg.  v.  Booth,  12  Cox,  C.  C.  231.  Com- 
pare Reg.  V.  Hibbert,  L.  R.  1  C.  C.  184,  11  Cox,  C.  C. 
246. 

142  State  V.  Ruhl,  8  Iowa,  447;  People  v.  Dolan, 
96  Cal.  315.  Contra,  Mason  v.  State,  29  Tex. 
App.  24. 
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commission  of  an  unlawful  act  is  responsible 
for  unintended  results  due  to  his  ignorance 
of  fact  does  not  apply  where  the  act  is  merely 
malum  prohibitum.  Thus  it  has  been  held 
that  a  man  who  drives  over  another  is  not 
guilty  of  criminal  assault  and  battery  merely 
because  he  was  driving  at  a  speed  prohibited 
by  an  ordinance.^ ^^ 

(d)  Mere  Civil .  Wrongs, — Xor  does  the 
principle  apply  where  the  act  was  a  mere  civil 
wrong.  Thus,  a  man  who  wrongfully  threw 
another's  j)ackage  into  the  sea,  though  guilty 
of  a  civil  trespass,  was  held  not  guilty  of 
manslaughter    because    he    unintentionally 


143  Com.  V.  Adams,  114  Mass.  323,  19  Am.  Rep. 
362,  Beale's  Cas.  204;  1  Hale,  P.  C.  39;  Fost 
C.  L    259. 

"It  is  true  that  one  in  pursuit  of  an  unlawful 
act  may  sometimes  be  punished  for  another  act, 
done  without  design  and  by  mistake,  if  the  act 
done  was  one  for  which  he  could  have  been  pun- 
ished if  done  willfully.  But  the  act,  to  be  un- 
lawful in  this  sense,  must  be  an  act  bad  in  itself, 
and  done  with  an  evil  intent;  and  the  law  has 
always  made  this  distinction:  That  if  the  act  the 
party  was  doing  was  merely  malum  prohibitum, 
he  should  not  be  punishable  for  the  act  arising 
from  misfortune  or  mistake;  but,  if  malum  in  se, 
it  is  otherwise."    Com.  v.  Adams,  supra. 
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killed  a  person  who  was  bathing  in  the  sea.^*** 
72.  Negligence. 

Ignorance  of  fact  is  no  defense,  as  a  gen- 
eral rule,  if  the  accused  could  have  known  the 
facts  if  he  had  exercised  reasonable  care  and 
diligeuee.^**^  Thus,  a  person  who  negligently 
throws  a  board  from  a  building  into  the  street, 
and  kills  a  person  on  the  street,  cannot  escape 
responsibility  for  the  homicide  on  the  ground 
that  he  did  not  know,  any  person  was  passing 
along  the  street.^*®  The  same  is  true  of  a 
man  who  causes  another's  death  by  negligent 
use  of  a  gun  which  he  believes  to  be  unload- 
ed,^*'' or  by  the  use  of  dangerous  drugs  which 
he  does  not  understand,  etc.^'*® 

The  same  principle  applies  to  statutory  of- 
fenses, on  a  prosecution  for  which  non-negli- 
gent ignorance  of  fact  would  be  held  an  ex- 
cuse. Thus,  in  those  states  in  which  it  is 
held  that  a  statute  pimishing  the  sale  of  in- 
toxicating liquors   to   minors   or   drunkards 

i**Reg.  V.  Franklin,  15  Cox,  C.  C.  163,  Beale's 
Cas.  203. 

i^sDotson  y.  State,  62  Ala.  141,  34  Am.  Rep.  2; 
Swigart  V.  State,  99  Ind.  111. 

i«Po8t,  9  264. 

"TPoBt,  §  264(c). 

>*«Po8t,  §  264(c). 
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does  not  ap]}ly  whore  a  person  sells  to  a  minor 
or  dninkard  in  the  bona  fide  and  reasonable 
belief  that  he  is  over  twenty-one  years  of  age, 
or  not  a  drunkard/*^  it  has  been  held  that 
such  belief  is  no  defense  if  there  is  negligence, 
as  where  the  belief  is  based  merely  on  the 
statement  of  the  i)arty  himself.^ *^^  The  same 
is  true  imder  a  statute  punishing  bigamy.^^^ 

III.  IGNORANCE  OR   MISTAKE  OF   LAW. 

73.  In  General. — Every  person  is  conclusively 
presumed  to  know  the  law,  and,  on  a  prosecution 
for  a  crime.  Ignorance  or  mistake  of  law  is  no  ex- 
cuse. The  rule  does  not  apply,  however,  where, 
by  reason  of  mistake  as  to  one's  legal  rights,  there 
was  an  absence  of  a  specific  criminal  intent  which 
is  essential  to  the  crime  charged. 

There  is  no  principle  of  the  criminal  law 
that  is  better  settled  than  this.  The  maxim 
is,  **ignorantia  legis  neminem  cxciisat," 
Every  man  is  conclusively  j)resumed  to  know 
the  law,  and  on  a  prosecution  for  a  crime, 

I"  Ante,  §  70  (b). 

ifioswlgart  V.  State,  99  Ind.  Ill;  Goetz  v.  State, 
41  Ind.  162;    Crabtree  v.  State,  30  Ohio  St.  382. 

151 A  man  who  marries  a  second  time  during 
his  first  wife's  Ufe.  without  reasonable  grounds  to 
believe  her  to  be  dead,  is  liable  to  indictment  for 
bigamy  Dotson  v.  State,  62  Ala.  141,  34  Am.  Rep. 
2:    Reynolds  v.  State  (Neb.)  78  N.  W.  483. 
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whether  common  law  or  statutory,  he  cannot 
escape  responsibility  by  showing  that  he  was 
ignorant  or  mistaken  as  to  the  law,^*^  even 
though  he  may  have  acted  in  the  most  perfec:: 
good  faith,  and  under  advice  of  counsel.^ '^^ 

15^1  Coke,  177;  Broom,  Leg.  Max.  253;  1  Hale 
P.  C.  42;  Rex  v.  Bailey,  Russ.  &  R.  1,  Beale's  Cas. 
280;  The  Barronefs  Case,  1  El.  &  Bl.  1;  Rex 
V.  Esop,  7  Car.  &  P.  456,  Beale's  Cas.  282;  Rey- 
nolds V.  U.  S.,  98  U.  S.  145,  Beale's  Cas.  179;  State 
V.  Goodenow,  65  Me.  30,  Beale's  Cas.  309;  Jellico 
Coal  Min.  Co.  v.  Com.,  96  Ky.  373;  Halsted  v. 
State,  41  N.  J.  Law,  552,  32  Am.  Rep.  247;  Lan- 
caster V.  State.  3  Cold.  (Tenn.)  340,  91  Am.  Dec. 
288;  State  v.  Welch,  73  Mo.  284,  39  Am.  Rep.  515. 
And  see  the  other  cases  cited  in  the  notes  fol- 
lowing. 

"  'Ignorantia  legis  neminem  excusat.'  Everyone 
competent  to  act  for  himself  is  presumed  to  know 
the  law.  No  one  is  allowed  to  excuse  himself 
by  pleading  ignorance.  Courts  are  compelled  to 
act  upon  this  rule,  as  well  in  criminal  as  civil  mat- 
ters. It  lies  at  the  foundation  of  the  administration 
of  justice.  And  there  is  no  telling  to  what  ex- 
tent, if  admissible,  the  plea  of  ignorance  would  be 
carried,  or  the  degree  of  embarrassment  that 
would  be  introduced  into  every  trial  by  conflicting 
evidence  upon  the  question  of  ignorance.  ♦  ♦  ♦ 
To  allow  ignorance  as  an  excuse  would  be  to  offer 
a  reward  to  the  ignorant."  Per  Pearson,  J.,  in 
SUte  V.  Boyett.  10  Ired.  (N.  C.)  336,  343. 

153  Halsted  v.  State,  41  N.  J.  Law,  552,  32  Am. 
Rep.  247.    And  see  State  v.  Goodenow,  65  Me.  30, 
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Application  of  the  Rule. — Thus,  on  a 
prosecution  for  bigamy  in  violation  of  an  act 
of  congress,  it  was  held  that  the  accused 
could  not  escape  responsibility  by  showing 
that  he  was  a  Moniiou,  and  that  he  married 
the  second  wife  in  accordance  with  his  re- 
ligious belief,  and  thinking  that  he  had  a 
right  to  do  so.  His  belief  that  the  law  did 
not  apply  to  him,  or  that  it  was  unconstitu- 
tional, was  nothing  more  than  ignorance  or 
mistake  of  the  law.^^*  The  principle  also 
applies  in  a  prosecution  for  bigamy  or 
adultery,  in  which  the  accused  sets  up  in  de- 
fense that  he  believed  that  a  void  decree  of 
divorce  obtained  by  him  or  the  other  party 
was  valid,^*^*^  or  that  by  reason  of  any  other 
mistake  as  to  the  law  he  believed  he  had  a 


Beale's  Cas.  309;    State  v.  Hughes,  58   Iowa,  165; 
People  V.  Weed,  29  Hun  (N.  Y.)  628. 

154  Reynolds  v.  U.  S.,  98  U.  S.  145,  Beale's  Cas. 
179. 

185  State  V.  Goodenow,  65  Me.  30,  Beale's  Cas. 
309;  State  v.  Hughes,  58  Iowa,  165;  State  v. 
Whitcomb,  52  Iowa,  85,  35  Am.  Rep.  258;  Russell 
V.  State,  66  Ark.  185;  Reynolds  v.  State  (Neb.) 
78  N.  W.  483.  And  see  Davis  v.  Com.,  13  Bush. 
(Ky.)  318;  State  v.  Armington.  25  Minn.  29.  Com- 
pare Squire  v.  State,  46  Ind.  459. 
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right  to  do  the  act  with  which  he  is  charg- 
gj  166  jjjg  same  is  true  when  ignorance 
or  mistake  of  law  is  set  up  as  a  defense  in 
prosecutions  for  illegally  voting  at  an  elec- 
tion,^ ^^  for  gaming  or    keeping    a    gaming 

i5«See  Medrano  v.  State.  32  Tex.  Cr.  R.  214; 
State  V.  Hughes,  58  Iowa,  165;  People  v.  Weed, 
29  Hun   (N.  Y.)  628. 

In  State  v.  Goodenow,  65  Me.  30,  Beale's  Cas. 
309,  a  man  and  woman  attempted  to  marry  and 
cohabited  while  the  woman  had  another  husband 
living.  On  a  prosecution  for  adultery,  it  appeared 
that  her  husl>and  had  married  again,  and  that  they 
were  advised  by  the  justice  who  married  them 
that  this  gave  her  a  right  to  marry  again,  and 
that  they  married  and  cohabited  in  good  faith. 
It  was  held  that  this  was  no  excuse,  as  they  could 
not  set  up  their  ignorance  of  law. 

In  Hoover  v.  State,  59  Ala.  57,  which  was  a 
prosecution  against  a  negro  man  for  cohabiting 
with  a  white  woman,  in  violation  of  a  statute 
making  it  an  offense  for  white  and  colored  per- 
sons to  intermarry  or  to  live  together  in  adultery 
or  fornication,  and  declaring  such  marriages  void, 
it  was  held  no  defense  for  the  defendant  to  show 
that,  prior  to  his  attempted  marriage  with  the 
woman,  the  probate  judge  advised  him  that  it  was 
lawful  for  him  to  marry  her,  since  ignorance  of 
the  law  was  no  excuse.  ''The  maxim,  'ignorantia 
legis  neminem  excusat,' "  said  the  court,  "is  a 
stem  but  inflexible  and  necessary  rule  of  law,  that 
has  no  exceptions  in  judicial  administration." 

»7U.  S.  V.  Anthony,   11   Blatchf.    (U.   S.)    200, 
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house  or  device,  etc.,^*^®  or  for  obtaining  prop- 
erty by  means  of  false  and  fraudulent  repre- 
sentations.^^® 

74.  Reasonable    and     Unavoidable     Ignorance    of 
Law. 

The  presumption  that  every  person  knows 

the  law,  within  the  meaning  of  this  rule,  is 

not  a  rebuttable  presumption  of  fact,  but  it 

is  a  conclusive  presumption  of  law.     It  can 

Fed.  Cas.  No.  14,459;  Hamilton  v.  People,  57  Barb. 
(N.  Y.)  625;  State  v.  Boyett,  10  Ired.  (N.  C.)  336; 
McGuire  v.  State.  7  Humph.  (Tenn.)  54.  And  see 
State  V.  Sheeley,  15  Iowa,  404. 

The  contrary  was  held  under  a  statute  punishing 
any  person  who  should  vote,  "knowing  himself 
not  to  be  a  qualified  voter."  Com.  v.  Bradford, 
9  Mete.  (Mass.)  268. 

158  Thus,  a  person  exhibiting  and  keeping  a 
gambling  device,  in  violation  of  a  statute,  cannot 
escape  liability  on  the  ground  that  he  did  so  in 
good  faith,  believing  he  had  a  right  to  do  so  under 
a  license,  where  the  license  was  unauthorized  an<? 
void.     Atkins  v.  State,  95  Tenn.  474. 

In  a  prosecution  for  keeping  and  operating  a 
pool  room  for  betting  on  horse  races,  in  violation 
of  a  statute,  it  is  no  defense  that  the  accused  was 
ignorant  of  the  law,  and  believed  that  a  license 
issued  to  him  by  the  municipal  authorities  author- 
ized his  illegal  act.  Debardelaben  v.  State,  99 
Tenn.  649. 

150  When  a  person  obtains  another's  property 
by  making  false  representations,  with  Intent  tg 
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make  no  difference,  therefore,  in  the  applica- 
tion of  the  rule,  that  the  accused  was  a  for- 
eigner, temporarily  in  the  cuiintry,  and  that 
the  act  was  permitted  by  the  laws  of  his  own 
country.^®® 

The  rule  applies  in  all  cases,  even  though 
it  may  clearly  appear  that  the  accused  couhl 
not  possibly  know  the  law.^^^  It  applies 
even  though  the  state  may  admit  his  ignor- 
ance of  the  law  at  the  trial.^^^ 

75.  Mistake  of  Law  Negativing  Specific  Intent. 

The  rule  that  mistake  of  law  is  no  defense 
does  not  apply  where  a  specific  evil  intent  is 

deceive,  it  is  no  defense  that  he  did  not  know 
that  he  was  violating  the  statute  against  false 
pretenses.    Com.  v.  O'Brien,  172  Mass.  248. 

»««  See  The  Barronefs  Case,  1  El.  &  Bl.  1,  where 
a  Frenchman  fought  a  duel  in  England,  by  the 
laws  of  which  dueling  was  unlawful,  though  it  was 
lawful  under  the  French  law;  and  Rex  v.  Esop,  7 
Car.  &  P.  456,  Beale's  Cas.  282,  where  a  person 
from 'Bagdad  committed  an  unnatural  crime  on  a 
ship,  at  the  dock  in  England,  and  was  convicted, 
though,  by  the  laws  of  his  own  country,  it  was  not 
considered  a  crime. 

lei  See  Rex  v.  Bailey,  Russ.  &  R.  1,  Beale's  Cas. 
280,  where  the  defendant  was  convicted  of  a  crime 
under  a  statute  passed  after  he  had  sailed  from 
England,  the  act  having  been  committed  on  the 
vessel  before  its  return  to  England. 

i«2  jelUco  Coal  Min.  Go.  v.  Com.,  96  Ky.  373. 
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an  essential  elenici\t  of  the  offense  charged, 
and  proof  of  the  mistake  as  to  the  law  nega- 
tives the  existence  of  snch  intent.  Thus,  on 
a  prosecution  for  larceny  or  robbery,  to  con- 
stitute which  an  intent  to  steal  is  necessary, 
the  accused  mav  show  that  he  believed  in 
good  faith  that  he  had  a  legal  right  to  the 
property.*^**  And  on  a  prosecution  for  per- 
iurv  the  accused  may  show  that  there  was 
no  corrupt  intent  because  he  swore  in  good 
faith  after  seeking  the  advice  of  counsel.^®* 
The  same  principle  has  been  applied  under 
a  statute  against  **maliciously"  setting  fire 
to  any  furze  or  fern.^**^ 

IV.  JUSTIFICATION. 

76.  In  General. — There  are  some  circumstances 
under  which  an  act  which  would  otherwise  be  a 
crime  is  Justifiable.  In  such  a  case  no  crime  at 
all  is  committed.  The  grounds  which  have  been 
relied  upon  as  constituting  Justification,  and  which 
may  or  may  not  Justify,  according  to  the  circum- 
stances, are: 


103  Rex  V.  HaU.  3  Car.  &  P.  4t)9,  Beale's  Cas.  281 ; 
post,  §§  327,  378. 

164  U.  S.  V.  Stanley,  6  McLean  (U.  S.)  409,  Fed. 
Cas.  No.  16,376;  U.  S.  v.  Conner,  3  McLean  (U.  S.) 
573,  Fed.  Cas.  No.  14,847;  State  v.  McKinney,  42 
Iowa,  205;   post,  §  431(d). 

185  Reg.  V.  Towse,  14  Cox,  C.  C.  327.  Beale's  Cas. 
283. 
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1.  Public  authority. 

2.  Domestic  authority. 

3.  Prevention  of  offenses. 

4.  Defense  of  one's  person  or  property. 

5.  Defense  of  other  persons. 

6.  Necessity. 

7.  Compulsion  or  command. 

8.  Custom. 

77.  Public  Authority. 

(a)  In  General. — It  may  be  laid  down  as 
an  undoubted  principle  that  a  person  who 
does  an  act  under  valid  public  sanction  or  au- 
thority, and  without  exceeding  or  abusing 
such  authority,  is  guilty  of  no  crime,  though 
the  same  act  would  be  a  crime  if  committed 
without  such  authoritv.^®^ 

Some  of  the  plainest  cases  are  the  execu- 
tion of  a  criminal  by  the  proper  officer  in  a 
proper  manner  under  a  valid  conviction  and 
sentence  for  a  capital  offense;  ^^"^  authorized 
arrest  and  imprisonment  of  criminals  or  per- 
sons accused  of  crime;  ^®®  killing  of  a  person 
necessarily  in  order  to  arrest  for  a  felony  or 

i««  See  Reg.  v.  Lesley,  Bell,  C.  C.  220,  8  Cox,  C.  C. 
269,  Beale's  Cas.  311;  State  v.  Mayor,  etc.,  of 
Knoxville,  12  Lea  (Tenn.)  146,  Beale's  Gas.  313. 

i«T  Foster  C.  L.  267;  Beale's  Cas.  311;  post, 
9  267. 

i*>See  Reg.  v.  Lesley,  supra.  And  see  post, 
1211. 
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to  prevent  an  escape. ^^^  What  would  other- 
wise be  a  eomrnoii  nuisance  may  be  justified 
on  this  ground.  If,  in  order  to  prevent  the 
spread  of  an  epidemic  disease,  inconvenience 
is  caused  to  a  few  j)ersons  by  the  smoke  and 
noxious  vapors  arising  from  the  burning  of 
infected  clothing  and  bedding,  and  if  the 
burning  is  done  by  public  authority  or  sanc- 
tion, in  good  faith,  for  the  public  safety,  and 
such  means  are  employed  as  are  usually  re- 
sorted to  and  approved  by  medical  science  in 
such  cases,  and  if  done  with  reasonable  care 
and  regard  for  the  safety  of  others,  there  h 
no  indictable  nuisance.^ "^ 

(b)  Laws  are  Without  Extra'territorial 
Effect, — When  the  laws  of  a  country  are  re- 
lied upon  as  justification  for  an  act,  it  must 
be  borne  in  mind  that  the  laws  of  a  country 
have  no  extra-territorial  effect,  subject  to  the 
qualification  that  the  ships  of  a  country  are 
regarded  as  a  part  of  its  territory,  though 
they  may  be  on  the  high  seas.  This  is  well 
illustrated  by  an  English  case  in  which  the 
defendant  was  convicted  on  an  indictment 

leoFost.  C.  L.  267;  Beale's  Cas.  311;  U.  S.  v. 
Clark,  31  Fed.  710,  Beale's  Cas.  319;  post  §  271. 

170  state  V.  Mayor,  etc.,  of  KnoxviUe,  12  Lea 
(Tenn.)  146,  Beale's  Cas.  313. 
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charging  him  with  assaulting  the  prosecutors 
on  the  high  seas,  and  imprisoning  and  detain- 
ing them.  It  appeared  that  the  prosecutors 
were  Chilian  subjects,  and  had  been  ordered 
by  the  government  of  Chili  to  be  banished 
from  that  country  to  England.  The  defend- 
ant, being  master  of  an  English  merchant 
vessel  lying  in  the  territorial  waters  of  Chili, 
contracted  with  the  Chilian  government  to 
take  the  prosecutors  from  Valparaiso  to  Liv- 
erpool, and  they  were  accordingly  brought  on 
board  his  vessel  by  the  officers  of  the  govern- 
ment, and  carried  by  him  to  Liverpool  under 
his  contract.  It  was  held  that,  although  the 
conviction  could  not  be  supported  for  the  as- 
sault and  imprisonment  in  the  Chilian  wa- 
ters, it  must  be  sustained  for  that  which  was 
done  out  of  the  Chilian  territory.  Although 
the  defendant  was  justified  in  receiving  the 
prosecutors  on  board  his  vessel  in  Chili,  that 
justification  ceased  when  he  passed  the  line 
of  Chilian  jurisdiction,  and,  as  his  wrongful 
detention  thereafter  was  on  an  English  ves- 
sel, he  was  guilty  of  an  offense  punishable  by 
English  law.*^* 

I       iTiReg.  V.  Lesley,  BeU,  C.  C.  220,  8  Cox,  C.  C. 
269,  Beale'8  Cas.  311. 
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78.  Domestic  Authority. 

A  father,  or  other  person  standing  in  loco 
parentis,  has  authority  to  give  reasonable  cor- 
rection to  his  child,  and  in  doing  so  he  is  not 
guilty  of  an  assault  and  battery,  nor  of  fel- 
onious homicide  if  death  ensues  without  his 
fault;  but  if  the  correction  exceeds  the 
bounds  of  moderation,  either  in  the  measure 
of  it  or  in  the  instrument  used,  his  authority 
is  no  justification,  but  he  is  guilty  of  assault 
and  battery,  manslaughter,  or  murder,  ac- 
cording to  the  circumstances.^'^  The  same 
princij)les  were  formerly  applicable  to  hus- 
band and  wife,  master  and  servant,  and  teach- 
er and  pupil,  but  the  extent  to  which  this  is 
now  the  case  is  not  clear. ^"^ 

79.  Prevention  of  Offenses. 

It  is  not  only  the  right,  but  the  duty,  of 
every  person,  whether  an  ofli(»er  or  merely  a 
private  person,  to  prevent  the  commission  of 
a  felony,  and  acts  done  for  this  purpose,  if 
necessary,  are  justifiable.  If  a  felony  can 
be  prevented  in  no  other  way,  even  a  homi- 

172  Post.  C.  L.  262;  Beale's  Gas.  315;  Reg.  v. 
Griffin,  11  Gox,  G.  G.  402.  Beale's  Gas.  315;  post. 
§§  211,  263(c),  274. 

173  See  post,  §§  211,  263(c),  274. 
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cide  will  be  justifiable.^^-*  To  be  justifiable, 
the  homicide  must  be  necessary,  and  must  bo 
committed  in  order  to  prevent  the  felony.^''' 
For  this  reason  the  rule  does  not  extend  to  a 
secret  felony,  like  larceny,  but  only  to  such 
felonies  as  are  committed  bv  force  or  sur- 
prise,  like  murder,  rape,  robbery,  burglary, 
etc."« 

Homicide  to  prevent  the  commission  of  a 
misdemeanor  or  of  a  bare  trespass  is  not  jus- 
tifiable,^^' though  an  assault  and  battery  may 
l)e  justified  on  such  ground.^^®  Even  a  homi- 
cide* may  l)e  justifiable  if  necessarily  com- 
mitted in  an  attem[)t  to  suppress  a  riot  or  af- 
fray. ^'^ 
80.  Defense  of  One's  Person  or  Property. 

la)  In  General, — It  is  an  elementary 
principle  of  the  common  law  that  a  man  has 
the  right  to  defend  his  life,  liberty,  and  prop- 
erty.    This  right  is  not  only  given  to  him 

I'*  Rex  v.  Compton,  Lib.  Ass'n  97,  pi.  55,  Beale's 
Cas.  316;  post,  §  268. 

175  Reg.  V.  Dadson,  4  Cox.  C.  C.  358,  Beale's  Cas. 
317;  post.  S  268(c). 

i7«  Reg.  V.  Murphy,  1  Craw.  &  D.  20.  Beale's  Cas. 
318;  post,  §  268(c). 

'77  Post,  §  269. 

»7t«  Post,  §  211. 

179  Post.  S  270. 
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by  the  common  law,  but  in  many  states  it  is 
guaranteed  by  the  declaration  of  rights  or 
constitution,  so  that  he  cannot  be  deprived  of 
the  right  by  the  legislature.  Speaking  gen- 
erally, "the  right  of  defense  is  the  right  to 
do  whatever  apparently  is  reasonably  neces- 
sary to  be  done  in  defense  under  the  circum- 
stances of  the  case."  ^®^ 

(6)  Defense  of  One's  Person, — A  man  is 
not  bound  to  submit  to  an  assault  upon  him- 
self, and  seek  redress  in  the  courts,  but  may 
oppose  force  by  force  in  self-defense,  and  his 
acts  will  be  justifiable,  provided  they  do  not 
exceed  the  bounds  of  necessity,  and  provided 
he  was  not  himself  in  fault  in  bringing  on 
the  necessity  for  self-defense.  Striking  an- 
other to  prevent  a  threatened  assault  and  bat- 
tery is  not  a  crime  at  all.  A  homicide  is  jus- 
tifiable, not  merely  excusable,  if  necessarily 
committed  by  a  person,  who  is  without  fault 
himself,  in  order  to  save  his  own  life  or  to 
prevent  great  bodily  harm,  or  to  prevent  the 
commission  of  a  known  felonv  by  violence  or 
surprise  upon  his  person,  his  habitation,  or 
his  property.  It  was  said  by  Foster:  ^*In 
the  case  of  justifiable  self-defense  the  injured 

i«o  Aldrich  v.  Wright,  53  N.  H.  398,  16  Am.  Rep. 
339. 
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party  may  repel  force  by  force  in  defense  of 
his  person,  habitation,  or  property,  against 
one  who  manifestly  intendeth  and  endeavor- 
eth  by  violence  or  surprise  to  commit  a  known 
felony  upon  either.     In  these  cases  he  is  not 
bound  to  retreat,  but  may  pursue  his  adver- 
sary till  he  findeth  himself  out  of  danger,  and 
if,  in  a  conflict  between  them,  he  happenetb 
to  kill,  such  killing  is  justifiable.  ^*     *     * 
Where  a  known  felony  is  attempted  upon  the 
person,  lx»  it  to  rob  or  murder,  here  the  party 
assaulted  may  repel  force  by  force     *     *     '^ 
and,  if  death  ensueth,  the  party  w^ill  be  jus- 
tified.    *     *     *     A  woman,  in  defense  of 
her  chastity,  may  lawfully  kill  a  person  at- 
tempting to  commit  a  rape  upon  her.  *  *  ^ 
An  attempt  is  made  to  commit  arson  or  bur- 
glary in  the  habitation ;    the  o^vner,  or  any 
part  of  his  family,  or  even  a  lodger  with  him, 
may  lawfully  kill  the  assailants  for  prevent- 
ing the  mischief  intended."  ^®^ 

(c)  Defense  of  One's  Property. — A  man 
not  only  has  a  right  to  defend  his  life  and 
his  person,  but  he  also  has  a  right  to  defend 

181  Fost  C.  L.  273;  Beale's  Cas.  326;  Shorter  v. 
People,  2  N.  Y.  193,  51  Am.  Dec.  286,  Beale's  Cas. 
330.  See  post,  §§  276-285,  where  the  right  of  self 
defense  is  treated  at  length. 
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his  property.  Ho  cannot  take  another's  life, 
or  inflict  grevions  bodily  harm,  merely  in  de- 
fense of  property,  but  he  may  use  necessary 
means  short  of  this,  and  his  acts  in  such  nec- 
ossary  defense  will  not  bo  a  crime  either  at 
common  hnv  or  under  a  statute.^**^ 

Where  a  statute  imposed  a  penalty  upon 
any  person  who,  between  certain  days,  should 
in  any  way  destroy  mink,  beaver,  otter,  etc., 
it  was  held  tliat  the  statute  did  not  apply  to 
one  who  killed  minks  between  such  days, 
wlier(»  ho  did  so  in  apj)aroutly  necessary  de- 
fense of  his  poultry.^**'^  The  same  principle 
has  been  appli(Ml  to  the  killing,  trapping,  or 
otherwise  injuring  dogs,  h(»gs,  and  other  ani- 
mals vn  defense  of  property.'**^ 

(rf)  Nrccssify  for  Defense. — To  give  rise 
to  the  right  of  defense,  whether  of  life,  or  of 
the  person,  or  of  property,  there  must  be  ne- 
cessity for  defense,  and  the  acts  done  in  de- 

i^sAldrich  v.  Wright.  53  N.  H.  398,  16  Am. 
Rep.  339. 

ih3  Aldrlch  V.  Wright.  53  N.  H.  398,  16  Am.  Rep. 
339; 

I***  Hodge  V.  Stato.  11  Lea  (Tenn.)  528,  47  Am. 
Rep.  307;  Thompson  v.  State.  67  Ala.  106,  42  Am. 
Rep.  101 ;  Lett  v.  State.  9  Tox.  App.  206.  And  see 
the  note  in  47  Am.  Rep.  310. 


THE  CRIMINAL  INTENT  187 

fense,  to  be  justifiable,  must  not  go  beyond 
the  necessity.^®^  ^'When  force,  purely  de- 
fensive at  first,  increases  and  becomes  more 
than  is  reasonably  necessary  for  defense,  the 
excess  is  aggressive,  and  not  defensive."  ^^^ 

To  justify  the  defensive  destruction  of  hu- 
man life,  the  danger  must  be,  not  proble- 
matical and  remote,  but  evident  and  immedi- 
ate, or  imminent.^  ^"  And  so  it  is  in  defense 
of  property.^®®  But  imminence  of  danger, 
as  was  said  in  a  New  Hampshire  case,  "is 
relative  and  not  absolute,  and  is  measured 
more  by  the  nature  of  the  consequences  than 
by  the  lapse  of  time.  It  is  not  a  condition 
of  things  in  which  the  party  whose  person  or 
property  is  imperiled  is  allowed  to  anticipate, 
and  prevent  the  impending  mischief  by  mak- 
ing a  deadly  defense  only  a  precise  and  in- 
variable number  of  seconds,  minutes,  hours, 
or  days  before  the  mischief  would  happen 
without  such  defense.     The  law  does  not  fix 


iwCreighton  v.  Com.,  84  Ky.  103,  Beale's  Cas. 
339;  Aldrich  v.  Wright,  53  N.  H.  398,  16  Am.  Rep. 
339;    State  v.  Rheams,  34  Minn.  18. 

i««  Aldrich  V.  Wright,  supra. 

187  Post,  S  279. 

iM  Aldrich  V.  Wright,  53  N.  H.  398,  16  Am.  Rep. 
339. 
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the  distance  of  time  between  the  justifiablo 
defense  and  the  mischief,  for  all  cases,  by 
the  clock  or  calendar.  The  chronological 
part  of  the  d(X!trine  of  defense,  like  the  rest 
of  it,  is  a  matter  of  reasonableness;  and  the 
reasonableness  depends  np<m  circumstan- 
ces."^«» 

Apparent  IJatiffer. — In  determining  wheth- 
er an  act  claimed  to  have  been  done  in  self- 
defense  was  nocessary,  the  qnestion  is  not 
whether  there  was  real  necessity,  but  whetli- 
er  there  was  reasonably  apparent  necessity. 
This  is  trne  as  respects  both  defense  o{ 
life'®^  and  defense  of  property.^ ^^ 

FAi^o where  Treated, — The  whole  subject  of 
self-defense  and  defense  of  property  will  be 
fully  treated,  and  to  better  advantage,  in  deal- 
ing with  homicide  and  assault  and  batt^ry.*®^ 

i««»Aldrlch  V.  Wright,  supra.  This  was  a  case 
in  which  the  defendant  killed  minks  in  defense 
of  his  poultry,  and  set  up  defense  of  property  In 
an  action  for  a  penalty  under  a  statute  against 
destroying  minks  between  certain  dates. 

100  Shorter  v.  People,  2  N.  Y.  197,  51  Am.  Dec. 
286,  Beale's  Cas.  330;  Campbell  v.  People,  16  111. 
17.  61  Am.  Dec.  49;  Aldrich  v.  Wright,  53  N.  H. 
S98.  16  Am.  Rep.  339. 

101  Aldrich  v.  Wright,  53  N.  H.  398,  16  Am.  Rep. 
339. 

i»2  Post,  §§  276-288. 
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To  treat  it  further  here  would  result  in  use- 
less repetition. 

81.  Defense  of  Others. 

There  are  many  cases  in  which  a  person 
may  be  justified  in  interfering  in  defense  of 
others  than  himself.  If  a  man  is  assaulted 
by  another,  his  servant  may  interfere  in  his 
defense,  and  vice  versa,^^^  The  same  is  true 
of  parent  and  child. ^^*  And  in  the  case  of 
attempted  arson  or  burglary,  a  guest  or 
lodger  may  interfere  and  act  in  defense  in 
the  same  manner  as  the  owner  himself  might 
do.***^ 

As  was  shown  in  a  previous  section,  any 
person  may  la\vfully  interfere,  and  even  take 

i»si  East,  P.  C.  289;  Fost.  C.  L.  273,  Beale's 
Cas.  326,  343;   post,  §§  215.  288. 

i»*  Reg.  V.  Rose,  15  Cox,  C.  C.  540,  Beale's  Cas. 
342  (where  a  son  shot  his  father  in  defense  of 
his  mother) ;  Campbell  v.  Com.,  88  Ky.  402  (where 
it  was  held  that  a  father  has  a  right  to  defend 
his  daughter  against  an  assault  and  battery  by 
her  husband);  Com.  v.  Malone,  114  Mass.  295, 
(where  it  was  held  that  an  assault  and  battery 
by  a  mother  to  prevent  an  indecent  assault  upon 
her  sixteen-year-old  daughter  was  justifiable).  And 
see  post,  §§  215,  288. 

1P3  1  Bast,  P.  C.  290,  Fost.  C.  L.  273;  Beale's 
Cas.  326,  343;  post,  §§  287.  288. 
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life,  to  prevent  a  felony  attempted  by  vio- 
lence or  surprise.^®**  In  other  cases  the  right 
of  a  person  to  interfere  in  defense  of  a  stran- 
ger is  not  clear.  A  stranger  would  no  doubt 
be  justified  in  interfering  to  prevent  an  as- 
sault upon  one  who  is  clearly  without  fault, 
without  being  guilty  of  an  assault  and  bat- 
tery, and  he  may  interfere  as  a  mediator  to 
preserve  the  peace  in  the  case  of  an  affray.^^" 
A  stranger,  however,  cannot  lawfully  inter- 
fere in  an  affray,  and  take  the  part  of  one 
party  against  the  other.  ^^** 
82.  Necessity. 

(a)  In  Oeneral. — "An  act  which  would 
otherwise  be  a  crime  may  be  excused  if  the 
person  accused  can  show  that  it  was  done 
only  in  order  to  avoid  consequences  which 
could  not  otherwise  be  avoided,  and  which, 
if  they  had  followed,  would  have  inflicted 
upon  him,  or  upon  others  whom  he  was 
bound  to  prot^^ct,  inevitable  and  irreparable 
evil ;  that  no  more  was  dime  than  was  reason- 
ably necessary  for  that  purpose ;  and  that  the 


!•«  Ante,  §  79. 

i»-  See  1  East,  P.  C.  290,  Beale's  Cas.  SI.*?. 

iftN  1  East.  P.  C.  290.  Beale'p  Cas.  343. 
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evil  inflicted  by  it  was  not  disproportionate 
to  the  evil  avoided/'^^^ 

The  cases  referred  to  in  previous  sections 
under  this  subdivision  are  treated  in  the 
books  as  cases  of  necessity,  as  the  execution 
of  criminals,  the  arrest  and  detention  of 
criminals,  the  prevention  of  felony,  suppres- 
sion of  riots  and  affrays,  necessary  defense 
of  person  or  property,  etc.  There  are  many 
other  cases  of  necessitv  besides  these. 

(6)  Larceny, — It  is  said  by  Lord  Bacon 
that,  if  a  man  steal  viands  to  satisfy  his  pres- 
ent hunger,  this  is  no  felony  nor  larceny ;  ^^^ 
and  this  is  no  doubt  true  if  the  case  is  one  of 
actual  necessity.  Stealing  cannot  be  justi- 
fied on  the  ground  of  necessity,  however, 
where,  as  is  now  generally  the  case,  relief 
may  be  obtained  by  application  to  the  public 
authorities. 

(c)  Homicide   to  Save  Life, — It   is   also 


i»»  Steph.  Dig.  Crim.  Law,  art.  32,  citing  Rex  v. 
Stratton,  21  How.  St.  Tr.  1045,  wherein  it  was  said 
by  Lord  Mansfield:  "Wherever  necessity  forces 
a  man  to  do  an  illegal  act, — forces  him  to  do  it, — 
it  Justifies  him,  because  no  man  can  be  guilty  of 
a  crime  without  the  will  and  intention  of  his 
mind."    See  Beale's  Cas.  361,  note. 

MO  Bacon's  Maxims,  reg.  5,  Beale's  Cas.  356. 
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said  by  Lord  Bacon  that  *4f  divers  be  in  dan- 
ger of  drowning  by  the  casting  away  of  some 
boat  or  bark,  and  one  of  them  get  to  sonio 
plank,  or  on  the  boat  side,  to  keep  himself 
above  water,  and  another,-  to  save  his  life, 
thrust  him  from  it,  whereby  he  is  drowned, 
this  is  neither  se  defendendoj  nor  by  misad- 
venture, but  is  justifiable.''^^'  It  is  ex- 
tremely doubtful,  however,  whether  a  man  is 
justified  in  taking  another's  life  to  save  his 
own,  where  the  necessitv  is  not  due  to  the 
other's  fault,  and  there  are  decisions  to  the 
effect  that  he  is  not.^^^     Homicide  in  self- 


201  Bacon's  Maxims,  reg.  5,  Beale's  Cas.  356. 

202  Thus,  in  Reg.  v.  Dudley,  15  Cox,  C.  C.  624,  14 
Q.  B.  Div.  273,  Beale's  Cas.  357,  it  was  held  that  a 
man  who,  in  order  to  escape  death  from  hunger, 
kills  another  for  the  purpose  of  eating  his  flesh,  is 
guilty  of  murder,  although  at  the  time  of  the  act 
he  is  in  such  circumstances  that  he  believes,  and 
has  reasonable  grounds  for  believing,  that  it  af- 
fords the  only  chance  of  preserving  his  life.  In 
this  case  it  appeared  that  the  defendants,  D.  and 
S.,  seamen,  and  the  deceased,  a  boy  who  was  with 
them,  were  cast  away  in  a  storm  on  the  high  seas, 
and  compelled  to  put  into  an  open  boat;  that  the 
boat  was  drifting  on  the  ocean,  and  was  probably 
more  than  1,000  miles  from  land;  that  on  the 
eighteenth  day,  when  they  had  been  seven  days 
without  food,  and  five  without  water,  D.  proposed 
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defense  has   been  considered  in  a  previous 
section. 


to  S.  that  lots  should  be  cast  to  determine  who 
should  be  put  to  death  to  save  the  others,  and 
that  they  afterwards  thought  it  would  be  better 
to  kill  the  boy,  that  their  lives  should  be  saved; 
that  on  the  twentieth  day  they  killed  the  boy,  and 
fed  on  his  flesh  for  four  days,  when  they  were 
rescued  by  a  vessel.  At  the  time  of  the  act  there 
was  no  sail  in  sight,  nor  any  reasonable  prospect 
of  relief.  It  was  held  that  the  homicide  was  not 
Justifiable,  and  that  the  defendants  were  guilty  of 
murder.    • 

In  U.  S.  v.  Holmes,  1  Wall.  Jr.  1,  Fed.  Cas.  No. 
15,383,  there  is  dictum  by  Judge  Baldwin  to  the 
effect  that,  if  two  persons,  who  owe  no  duty  to 
each  other  that  is  not  mutual,  should,  by  accident, 
not  attributable  to  either,  be  placed  in  a  situation 
where  both  cannot  survive,  neither  would  commit 
a  crime  in  saving  his  own  life  in  a  struggle  for 
the  only  means  of  safety;  and  also  that,  if  several 
persons  should  be  cast  away  in  a  boat  without 
food,  and  the  killing  and  eating  of  one  should  be 
necessary  to  save  the  others,  a  killing  of'  one 
after  the  casting  of  lots  would  be  justifiable.  It 
was  held,  however,  that,  in  applying  the  law,  re- 
gard must  be  had  not  only  to  the  jeopardy  in 
which  the  parties  are,  but  also  to  the  relations  in 
which  they  stand,  and  that  the  slayer  must  be  un- 
der no  obligation  to  make  his  own  safety  second- 
ary to  the  safety  of  the  person  killed.  And  it  was 
therefore  held  that  a  sailor  on  a  vessel  is  not 
justified  in  killing  a  passenger  in  order  to  save 
himself. 
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(d)  Failure  to  Repair  Highway. — Other 
cases  of  necessity  are  clearer.  Thus,  a  per- 
son cannot  be  held  responsible  for  failure  to 
repair  or  restore  a  highway,  where  all  the  ma- 
terials with  which  the  same  might,  be  repaired 
or  restored  have  been  swept  away  by  the  act 
of  God,  as  by  the  sea,  so  that  it  is  impossi- 
ble for  him  to  repair  or  restore  it.-^^ 

(e)  Joining  Rebellion. — A  person  is  not 
guilty  in  joining  a  rebellion,  if  it  is  necessary 
to  save  his  life.^^* 

(/)  Crew  Deposing  Master. — The  crew  of 
a  vessel  are  not  guilty  of  a  crime  in  arising 
and  deposing  the  master,  if  it  is  a  case  of 

necessitv.^^^ 

%, 

(g)  Stopping  a  Vehicle  in  Street. — The 
driver  of  a  vehicle  is  not  liable  for  stopping 
in  the  street  in  violation  of  a  statute,  wherci 
he  is  unavoidal>ly  delayed  by  the  crowding  of 
other  vehiclcs.^^® 


203  Reg.  y.  Bamber,  5  Q.  B.  279,  Beale's  Cas.  356. 

204  See  RespubUca  v.  McCarty,  2  Dall.  (Pa.)  86. 
Beale's  Cas.  364;  McGrowther's  Case,  Fost.  C.  L. 
13,  Beale's  Cas.  273. 

205  u.  S.'  V.  Ashton.  2  Sumn.  13,  Fed.  Cas.  No. 
14,470. 

206  Com.  y.  Brooks.  99  Mass.  434;  Beale's  Cas. 
364. 
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(h)  Selling  Intoxicating  Liquor, — A  phy- 
sician or  druggist  who  furnishes  intoxicating 
liquors  as  a  medicine,  in  good  faith,  and  in  a 
proper  case,  is  not  guilty  under  a  statute  pun- 
ishing generally  the  sale  of  intoxicating  liq- 
uors.^o^ 

(i)  Sunday  Labor, — And  labor  on  Sunday 
may  be  justifiable  in  a  case  of  necessity,  not- 
withstanding a  statute  prohibiting  and  pun- 
ishing labor  on  that  day.^^® 

83.  Compulsion  or  Command. 

(a)  Ln  Oeneral. — **An  act  which,  if  done 

willingly,  would  make  a  person  a  principal 

in  the  second  degree,  or  an  aider  and  abettor, 

in  a  crime,  may  be  innocent  if  the  crime  is 

committed  by  a  number  of  offenders,  and  if 

the  act  is  done  only  because,  durine:  the  wholo 

of  the  time  it  is  being  done,  the  person  who 

does  it  is  compelled  to  do  it  by  threats  on  the 

part  of  the  offenders  instantly  to  kill  him,  or 

to  do  him  grevious  bodily  harm,  if  he  refuses : 

but  threats  of  future  injury,  or  the  command 

of  any  one  not  the  husband  of  the  offender,  do 

not  excuse  any  offense.  ^^  *®* 

20T  State  V.  Wray,  72  N.  C.  253,  Beale's  Cas.  366. 
208  Com.  y.  Knox,  6  Mass.  76;  post,  §  451. 
msteph.  Dig.  Cr.  Law,  art.  31.     See  People  v. 
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Illustrations, — According  to  this  principle, 
a  person  who  joins  with  others  in  a  rebellion 
or  in  other  treasonable  acts  is  not  criminally 
responsible  therefor,  if,  during  the  whole 
time  he  is  with  them,  he  is  compelled  to  re- 
main and  take  part  by  threats  of  death  or 
great  bodily  harm."^^  The  same  is  true 
where  a  j)ersun  is  so  compelled  to  go  with  a 
mob  and  to  assist  in  the  destruction  of  prop- 
erty, or  to  join  in  a  riot^^^  It  is  very  doubt- 
ful, however,  whether  fear  of  personal  danger 
will  excuse  a  man  who  joins  in  committing  a 
homicide.^^^ 

(6)  Threats  of  Future  Injury, — Compul- 
sion does  not  amount  to  a  defense  where  the 
threats  are  of  future  injury  only.  The 
threatened  injury  must  be  present  and  im- 
pending.^^^ 

Repke,  103  Mich.  459.     But  see  Reg.  v.  Tyler,  8 
Car.  &  P.  616. 

210  See  McGrowther's  Case,  Fost.  C.  L.  13, 
Beale's  Cas.  273;  Respublica  v.  McCarty,  2  Dall. 
(Pa.)  86,  Beale's  Cas.  364;  Rex  v.  Gordon,  1  Bast, 
P.  C.  71. 

211  Rex  V.  Crutchley,  5  Car.  &  P.  133,  Beale's 
Cas.  367. 

212  Reg.  V.  Tyler,  8  Car.  &  P.  616. 

213  Steph.  Dig.  Cr.  Law,  art.  31;  People  v.  Repke, 
103  Mich.  459. 
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(c)  Threats  of  Injury  to  Property, — And 
the  only  threats  which  will  be  sufficient  to 
make  out  a  case  of  compulsion  are  threats  of 
injury  to  the  person, — either  death  or  griev- 
ous bodily  harm.  Fear  of  injury  to  prop- 
erty, as  of  having  houses  burned,  crops  de- 
stroyed, or  goods  taken,  is  not  enough  to  ex- 
cuse any  offense.^ ^* 

(d)  Continuance  after  Cessation  of  Da^t- 
ger, — If  a  person  joins  others  in  a  crime — 
as  in  rebellion,  for  instance — because  of  fear 
of  death  or  grievous  bodily  harm,  he  must 
leave  as  soon  as  the  cause  of  his  fear  and  the 
fear  cease.  If  he  continues  with  them  after 
this,  he  is  guilty,  and  the  compulsion  at  the 
outset  is  no  defense.^^** 

21*  McGrowther's  Case,  Fost.  C.  L.  13,  Beale's 
Cas.  273;  Respublica  v.  McCarty,  2  DaU.  (Pa.) 
86,  Beale's  Cas.  364.  Indeed,  in  tliese  two  cases, 
which  were  cases  of  rebenion,  it  was  said  that 
nothing  less  than  fear  of  immediate  death  was 
enough  to  excuse. 

215  In  a  case  of  rebellion  it  was  said:  "The  only 
force  that  doth  excuse  is  a  force  upon  the  per- 
son, and  present  fear  of  death;  and  this  force  and 
fear  must  continue  all  the  time  the  party  remains 
with  the  rebels.  It  is  incumbent  on  every  man, 
who  makes  force  his  defense,  to  show  an  actual 
force,  and  that  he  quitted  the  service  as  soon 
as  he  could;    agreeably  to  the  rule  laid  down  in 
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(e)  Command  of  Husband, — As  will  be 
shown  in  another  section,  a  wife  is  not  guilty 
of  a  crime,  except  in  the  case  of  treason  or 
murder,  if  the  act  is  done  under  coercion  by 
her  husband,  and,  if  an  act  is  committed  by 
her  in  the  presence  of  her  husband,  there  is  a 
rebuttable  presumption  of  coercion.^^® 

(/)  Command  of  Parent,  Master,  or  Other 
Superior. — The  case  of  husband  and  wife  is 
the  only  case  in  which  the  command  of  one 
person  will  justify  or  excuse  a  crime  com- 
mitted bv  another.  If  a  child  who  is  old 
enough  and  of  intelligence  enough  to  be  crim- 
inally responsible  commits  a  crime,  it  is  no 
defense  that  he  did  so  by  command  of  his 


Oldcastle's  Case,  that  they  joined  pro  tlmore 
mortis,  et  recesserunt  quam  cite  poiuenint."  Mc- 
Growther's  Case,  Fost.  C.  L.  13,  18  How.  St.  Tr. 
391,  Beale's  Cas.  273.  And  see,  to  the  same  effect, 
Respublica  v.  McCarty,  2  DaU.  (Pa.)  86.  Beale's 
Cas.  364. 

In  Texas,  a  statute  provides  that,  to  render  du- 
ress a  defense  to  a  criminal  charge,  the  act  must 
be  done  when  the  party  threatening  is  "actually 
present."  A  person  is  actually  present,  within  the 
meaning  of  this  statute,  if  he  is  in  such  proximity 
to  the  place  where  the  act  is  done  as  to  have  con- 
trol over  the  person  threatened.  Paris  v.  State, 
35  Tex.  Cr.  R.  82. 

2ifl  Post,  §  85,  et  seq. 
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parent.^^^  The  same  is  true  of  a  crime  com- 
mitted by  a  sen^ant  or  agent  in  obedience  to 
the  command  of  his  master  or  principal;  ^^^ 
of  a  crime  committed  by  a  soldier,  sailor,  or 
civilian,  by  command  of  his  superior  offi- 
cer.^^®     "In  all  cases  in  which  force  is  used 


21T  Steph.  Dig.  Crim.  Law,  art.  31;  1  Hawk.  P.  C. 
c.  1,  §14;  People  v.  Richmond,  29  Cal.  414  (lar- 
ceny) ;  Carlisle  v.  State,  37  Tex.  Cr.  R.  108  (pois- 
oning of  her  infant  child  by  girl  of  sixteen,  be- 
cause of  request,  command,  or  persuasion  of  her 
mother). 

The  command  of  the  parent,  however,  may  be 
taken  into  consideration  by  the  jury,  in  connection 
with  the  age  of  the  child,  in  determining  whether 
the  child  knew  that  he  was  committing  a  crime. 
Com.  V.  Mead,  10  Allen  (Mass.)  398;  State  v. 
Leamard.  41  Vt.  585.     See  post,  §  88,  et  seq. 

2i«l  Hawk.  P.  C.  c.  1,  §  14;  Com.  v.  Hadley,  11 
Mete.  (Mass.)  66,  Beale's  Cas.  372;  Sanders  v. 
State.  31  Tex.  Cr.  R.  525. 

In  Sanders  v.  State,  supra,  it  was  held  that, 
where  an  employe  of  a  railroad  company  know- 
ingly obstructs  a  highway,  he  cannot  escape  re- 
sponsibility by  showing  that  he  did  so  in  obedience 
to  the  orders  of  his  superior  officer.  And  see 
Smith  V.  District  of  Columbia,  12  App.  D.  C.  33. 

2i»U.  S.  V.  Jones,  3  Wash.  C.  C.  209,  Fed.  Cas. 
No.  15,494,  Beale's  Cas.  368.  In  this  case  a  first 
lieutenant  on  a  privateer  schooner  was  indicted 
for  feloniously  and  piratically  entering  another 
vessel  and  assaulting  the  captain,  and  the  defense 
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against  the  person  of  another,  both  the  person 
who  orders  such  force  to  be  used  and  the  per- 
son using  that  force  is  responsible  for  its  use, 
and  neither  of  them  is  justified  by  the  cir- 
CTunstance  that  he  acts  in  obedience  to  orders 
given  him  by  a  civil  or  military  superior ;  but 
the  fact  that  he  does  so  act,  and  the  fact  that 

was  that  he  was  acting  in  obedience  to  the  orders  of 
his  superior  officer.  It  was  said  by  Mr.  Justice 
Washington,  in  charging  the  jury:  *'No  miUtary 
or  civil  officer  can  command  an  inferior  to  violate 
the  laws  of  his  country,  nor  will  such  a  command 
excuse,  much  less  justify,  the  act.  Can  it  be  for 
a  moment  pretended  that  the  general  of  an  army, 
or  the  commander  of  a  ship  of  war,  can  order  one 
of  his  men  to  commit  murder  or  felony?  Certainly 
not.  In  relation  to  the  navy,  let  It  be  remarked 
that  the  fourteenth  section  of  the  law  for  the  bet- 
ter government  of  that  part  of  the  public  force, 
which  enjoins  on  inferior  officers  or  privates  the 
duty  of  obedience  to  their  superior,  cautiously 
speaks  of  the  lawful  orders  of  that  superior.  Dis- 
obedience of  an  unlawful  order  must  not,  of 
course,  be  punishable;  and  a  court  martial  would, 
in  such  a  case,  be  bound  to  acquit  the  person  tried 
upon  a  charge  of  disobedience.  We  do  not  mean 
to  go  further  than  to  say  that  the  participation 
of  the  inferior  officer  in  an  act  which  he  knows, 
or  ought  to  know,  to  be  illegal,  will  not  be  excused 
by  the  order  of  his  superior." 

See.  also.  Rex  v.  Thomas,  1  Russ.  Crimes  (9th 
Ed.)  823  4  Maule  &  S.  442,  where  a  marine  on  a 
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the  order  was  apparently  lawful,  are  in  all 
cases  relevant  to  the  question  whether  he  be- 
lieved, in  good  faith  and  on  reasonable 
•grounds,  in  the  existence  of  a  state  of  facts 
which  would  have  justified  what  he  did  apart 
from  such  orders."  ^^^ 
84.  Custom  and  Usage. 

If  a  person  does  an  act  which  is  prohibited 
and  punished  by  the  common  law  or  statute 
as  a  crime,  he  cannot  escape  responsibility  by 
showing  that  it  was  the  custom  in  the  par- 
ticular localitv  to  do  the  act.^^^ 

Application  of  This  Rule, — There  are  few 
cases  in  which  this  rule  has  been  applied,  but 
there  can  be  no  doubt  of  its  soundness.  Tt 
has  been  actually  applied  in  some  cases. 
Thus,  it  has  been  held,  on  a  prosecution  for 
larceny  under  certain  circumstances,  that  it 

man  of  war  was  held  guilty  of  murder  where  he 
fired  upon  a  boat  which  approached  the  ship  after 
being  warned  away,  and  killed  a  person  in  it, 
though  he  acted  in  obedience  to  the  orders  of  his 
officer.  And  see  U.  S.  v.  Carr,  1  Woods  480,  Fed. 
Cas.  No.  14,732;  Com.  v.  Blodgett,  12  Mete. 
(Mass.)  56. 

220  Steph.  Dig.  Crim.  Law,  art.  202.    See  Reg.  v. 
Trainer,  4  Fost.  &  F.  105,  1  Rubs.  Crimes,  878. 

221  Reg.  V.  Reed.  12  Cox,  C.  C.  1,  Beale's  Cas. 
369;  Com.  v.  Perry,  139  Mass.  198. 
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was  no  defense  to  show  that  it  was  the  cus- 
tom in  the  particular  locality  to  take  the 
goods  of  others  under  such  circumstances.^^^ 
So,  on  an  indictment  for  a  riot  in  making  a 
great  noise  tumultuously,  in  the  nighttime, 
by  shouting  and  blowing  horns  or  shooting  off 
guns,  as  in  a  charivari,  it  is  no  defense  to 


222  Hendry  v.  State,  39  Fla.  235;  State  v.  Welch, 
73  Mo.  284,  39  Am.  Rep.  515;  Lancaster  v.  State, 
3  Cold.  (Tenn.)  340,  91  Am.  Dec.  288;  Com.  v. 
Doane,  1  Cash.  (Mass.)  5;  Lawrence  v.  State,  20 
Tex.  App.  536. 

As  was  said  in  Hendry  v.  State,  supra,  there 
can  be  no  legal  custom  to  justify  one  man  in 
stealing  the  property  of  another,  as  such  a  custom 
would  be  contrary  to  law,  and  bad. 

A  defendant  indicted  for  larceny,  in  whose  pos- 
session a  portion  of  the  cargo  of  a  vessel  is  found, 
under  circumstances  which,  if  unexplained,  would 
authorize  a  jury  to  presume  a  felonious  taking  by 
him,  is  not  entitled,  in  order  to  negative  the  infer- 
ence of  an  intent  to  steal,  to  give  evidence  of  a 
custom  for  the  officers  of  vessels  to  appropriate  a 
small  part  of  the  cargo  to  themselves,  or  to  prove 
that  instances  had  occurred  in  which  the  mates  of 
vessels,  under  a  claim  of  right,  had  appropriated 
to  themselves  parts  of  the  cargoes  in  their  pos- 
session. Such  evidence  is  inadmissible,  because 
the  custom,  which  it  purports  to  prove,  is  wanting 
in  the  elements  of  a  legal  custom,  and  cannot  be 
sustained  as  such.  Com.  v.  Doane,  1  Cush. 
(Mass.)  5. 
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show  that  it  was  the  custom  to  do  such  acts.*'* 
And  on  an  indictment  against  a  public  officer 
for  embezzlement  in  appropriating  the  public 
moneys  unla\\^ully,  a. custom  among  public 
officers  to  use  or  appropriate  moneys  in  such 
a  way  is  no  defense.^^"*  In  an  English  case, 
custom  to  bathe  at  a  certain  place  was  set  up 
by  bathers  to  defeat  a  prosecution  for  unlaw- 
ful and  indecent  exposure  of  their  persons  in 
the  sight  of  others  passing  and  repassing  on 
a  highway,  and  to  the  common  nuisance  of 
the  subjects  of  the  queen;  but  the  custom, 
though  shown  to  have  existed  for  more  than 
half  a  century  without  complaint,  was  held  to 
be  no  defense.^^*^ 

V.  RESPONSIBILITY    OF     MARRIED    WOMEN. 

85.  In  GeneraL^A  married  woman  is  criminally 
respon^ble  for  any  offense  committed  of  her  own 
free  will,  but  she  is  not  responsible  for  offenses, 

32sBanku  v.  State,  4  Ind.  114.  And  see  post, 
§  425. 

22*  BoUn  V.  State,  51  Neb.  581,  595. 

22ft  Reg.  V.  Reed,  I'z  Cox,  C.  C.  1,  Beale's  Cas.  369. 

On  a  prosecution  for  maintaining  a  common 
nuisance  by  keeping  a  large  number  of  swine  in 
the  neighborhood  of  certain  dwellings  and  high- 
ways, it  is  no  defense  to  show  that  it  is  a  custom 
to  tolerate  the  location  of  such  establishments  in 
populous  localities.    Com.  v.  Perry,  139  Mass.  19$. 
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other  than  treason  or  murder,  committed  under 
coercion  by  her  husband.  There  is  a  presump- 
tion of  coercion,  rebuttable  by  the  state,  if  the 
husband  was  present  when  the  offense  was  com- 
mitted, or  so  near  as  to  be  able  to  exert  an  imme- 
diate control  or  influenced. 

It  is  a  well-settled  doctrine,  said  bv  Black- 
stone  to  have  been  recognized  in  England  for 
at  least  a  tlionsand  vears,  that  if  a  woman 
commits  larceny,  burglary,  **or  other  civil 
offenses  against  the  laws  of  society,"  ^^^  by 
the  coercion  of  her  husband,  she  is  considered 
as  acting  under  compulsion  and  not  of  her 
own  will,  and  is  not  ^lilty  of  any  crime ;  and, 
as  we  shall  see,  there  is  a  rebuttable  presump- 
tion of  coercion  if  she  commits  an  offense  in 
the  j)resence  of  her  husband.^-" 
86.  Particular  Offenses. 

The  ])rinciple  that  a  woman  is  not  respon- 
sible for  offenses  committed  under  coercion 


226  4  BI.  Comm.  28.  By  this  phrase.  Blackstone 
meant  to  exclude  treason,  murder,  and  perhaps 
other  offenses  prohibited  by  the  law  of  nature. 
See  post,  §  86. 

227  4  Bl.  Comm.  28:  1  Hale.  P.  C.  45;  Anon.,  Lib. 
Ass'n,  137,  pi.  40.  Beale's  Cas.  272;  Anon..  W.  Kel- 
yng  28,  Beale's  Cas.  273;  Reg.  v.  Dykes:  15  Cox, 
C.  C.  771,  Beale's  Cas.  274;  Com.  v.  Neal,  10  Mass. 
152,  6  Am.  Dec.  105;  and  oases  hereafter  cited. 

See  valuable  note  in  33  Am.  St.  Rep.  89-96. 
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by  her  husband  has  been  applied  to  hir- 
ceny,^''*  receiving  stolen  goods/'"  burglary, 
-^^  arson,^^^  robbery ,^*^^  mayliem,^^'*  assault 
and  battery,^^*  forgery,^^^  abortion,^^^  utter- 
ing counterfeit  money ,^^^  selliu'^  intoxicating 
liquors,^^®  and  having  possession  of  burglars' 
tool8.2«» 


228  Anon.,  Lib.  Ass'n,  137,  pi.  40,  Beale's  Cas.  272; 
Rex  V.  Knight,  1  Car.  &  P.  116;  Seller  v.  People, 
77  N.  Y.  413. 

22»  State  V.  Houston,  29  S.  C.  108;  Goldstein  v. 
People,  82  N.  Y.  233. 

230  Anon.,  W.  Kelyng,  28,  Beale's  Cas.  273. 

2«i  Davis  V.  State,  16  Ohio,  72,  45  Am.  Dec.  559. 

232  Reg.  V.  Dykes,  15  Cox,  C.  C.  771,  Beale's  Cas. 
274;  Reg.  v.  Torpey,  12  Cox,  C.  C.  45;  People  v. 
Wright,  38  Mich.  744,  31  Am.  Rep.  331;  Quinlan 
V.  People,  6  Park.  Cr.  R.  (N.  Y.)  9. 

28»  Reg.  V.  Smith,  Dears.  &  B.  C.  C.  553,  8  Cox, 
C.  C.  27;  State  v.  Ma  Foo,  110  Mo.  7,  33  Am.  St. 
Rep.  414. 

284  Com.  V.  Neal,  10  Mass.  152,  6  Am.  Dec.  105; 
State  V.  Parkerson,  1  Strob.  (S.  C.)  169;  Com.  v. 
Oaunon,  97  Mass.  547;  State  v.  Williams,  65  N.  C. 
398. 

235  People  V.  Ryland,  28  Hun  (N.  Y.)  568,  97 
N.  Y.  126. 

23«  Tabler  v.  State,  34  Ohio  St.  127. 

2*7  Rex  V.  Price,  8  Car.  &  P.  19;  ConoHy's  Case, 
2  Lewln,  C.  C.  229. 

288  Mulvey  v.  State,  43  Ala.  316,  94  Am.  Dec.  684; 
Com.   V.   Burk,   11   Gray    (Mass.)    437;    State   v. 
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The  principle  does  not  apply,  however,  to 
treason  ^*^  or  murder.^*  ^  Nor  does  it  apply 
to  such  misdemeanors  as  keeping  a  bawdy 
house.  "A  wife,"  said  Hawkins,  "may  be 
indicted  together  with  her  husband,  and  con- 
demned to  the  pillory  with  him,  for  keeping  a 
bawdy  house ;  for  this  is  an  offense  as  to  the 
government  of  the  house,  in  which  the  wife 
has  a  principal  share,  and  also  such  an  of- 
fense as  may  generally  be  presumed  to  b<i 
managed  by  the  intrigues  of  her  sex."  ^*^ 

87.  Presumption  of  Coercion  and  Rebuttal  There- 
of. 

When  a  woman  commits  an  offense  in  the 

presence  of  her  husband  it  is  presumed  that 

Cleaves,  59  Me.  298,  8  Am.  Rep.  422. 
2»9  State  V.  Potter,  42  Vt.  495. 

240  1  Hale,  P.  C.  47;  4  Bl.  Comm.  29. 

241  4  Bl.  Comm.  29;  Anon.,  W.  Kelyng,  28  Beale's 
Cas.  273  (citing  the  Case  of  the  Earl  of  Somerset 
and  his  wife,  who  were  found  equally  guilty  of 
the  murder  of  Sir  Thomas  Overby,  by  poisoning 
him  in  the  Tower  of  London.  2  How.  St.  Tr.  951, 
3  Co.  Inst.  49).  And  see  Reg.  v.  Manning,  2  Car. 
&  K.  887;  Bibb  v.  State,  94  Ala.  31,  33  Am.  St. 
Rep.  88;  State  v.  Ma  Foo,  110  Mo.  7,  33  Am.  St. 
Rep.  414.  But  see  State  v.  Kelly,  74  Iowa,  589. 
which  is  to  the  contrary. 

2"  1  Hawk.  P.  C.  c.  1,  §  12.  And  see  4  Bl.  Comm. 
29. 
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she  acted  by  his  coercion,  and  she  must  be 
acquitted  in  the  absence  of  evidence  to  the 
contrary.-'*^  But  this  presumption  may  al- 
ways be  rebutted  by  proof  that  she  acted  of 
her  own  free  will,  and  not  by  his  coercion, 
and,  if  this  is  shown,  she  is  as  fully  responsi- 
ble as  a  feme  sole.^^^     **The  question  of  fact 


243  Anon.,  W.  Kelyng,  28,  Beale's  Cas.  273;  Rex 
V.  Price,  8  Car.  &  P.  19;  State  v.  KeHy,  74  Iowa, 
589:  Com.  v.  Burk,  11  Gray  (Mass.),  437;  Com.  v. 
Gaunon.  97  Mass.  547;  Com.  v.  Eagan,  103  Mass. 
71;  State  v.  Ma  Foo,  110  Mo.  7,  33  Am.  St.  Rep. 
414;  State  v.  wmiams,  65  N.  C.  398;  Davis  v. 
State,  15  Ohio,  72,  45  Am.  Dec.  559;  State  v.  Pot- 
ter, 42  Vt.  495. 

In  Arkansas,  by  force  of  a  statute,  the  presence 
of  the  husband  is  no  defense  unless  it  affirmatively 
"appear  from  the  circumstances  in  the  case  that 
violence,  threats,  commands,  or  coercion  were 
used."     Freel  v.  State,  21  Ark.  212. 

2**  Reg.  V.  Torpey,  12  Cox,  C.  C.  45;  Com.  v. 
Daley,  148  Mass.  11,  Beale's  Cas.  275;  State  v. 
Cleaves,  59  Me.  298,  8  Am.  Rep.  422;  People  v. 
Wright,  38  Mich.  7r»4,  31  Am.  Rep.  331;  State  v. 
Ma  Foo,  110  Mo.  7,  33  Am.  St.  Rep.  414;  Seller  v. 
People,  77  N.  Y.  413;  Goldstein  v.  People,  82  N. 
Y.  233;  People  v.  Ryland,  28  Hun  (N.  Y.)  568,  97 
N.  Y.  126;  State  v.  Williams,  65  N.  C.  398;  Tabler 
v.  State,  34  Ohio  St.  127;  State  v.  Collins,  1  Mc- 
Oord  (S.  C.)  355;  State  v.  Parkerson,  1  Strob. 
(S.  C.)  169;  Uhl  v.  Com.  6  Grat.  (Va.)  706;  Miller 
V.  State,  25  Wis.  384. 
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to  be  determined  is  whether  she  really  qnd  in 
truth  acted  under  such  coercion,  or  whether 
she  acted  of  her  own  free  will  and  independ- 
ently of  any  coercion  or  control  by  him."  ^*^ 
When  an  offense  is  committed  bv  a  woman 


In  Com.  V.  Moore,  162  Mass.  441,  it  was  held 
that  since,  under  a  statute,  a  wife  could  not  l)e 
compelled  to  be  a  witness  on  an  indictment  against 
her  husband,  there  was  no  presumption  of  co- 
ercion where  a  wife  testified  in  favor  of  her  ^lus- 
band  on  a  criminal  prosecution,  and  committed 
perjur^.     See  Rex  v.  Dix,  1  Russ.  Crimes  147. 

A  married  w^oman  may  be  indicted  alone,  or 
jointly  with  her  husband,  for  keeping  a  bawdy 
house,  gaming  house,  or  liquor  nuisance.  Reg.  v. 
Williams,  10  Mod.  63;  Rex  v.  Dixon,  10  Mod.  335; 
Com.  V.  Tryon,  99  Mass.  442;  State  v.  Collins,  1 
McCord  (S.  C.)  355;  State  v.  Bentz,  11  Mo.  27. 

2*6  Com.  V.  Daley,  148  Mass.  11,  Beale's  Cas.  275. 

The  fact  that  the  wife  is  more  active  than  the 
husband  in  committing  the  offense  is  evidence  to 
be  considered  in  determining  whether  she  acted 
under  his  coercion,  but  it  does  not,  as  a  matter  of 
law.  make  her  guilty,  since  the  cause  of  her 
activity  may  have  been  her  husband's  influence, 
and,  if  it  was  so,  she  is  not  guilty.  State  v.  Hous- 
ton, 29  S.  C.  108. 

Where  a  wife  choked  a  man,  and  told  him  to 
keep  still,  while  her  husband  picked  his  pockets, 
it  was  held  that  the  jury  was  justifled  in  finding 
that  she  was  not  acting  under  coercion.  People  v. 
Wright,  38  Mich.  744,  31  Am.  Rep.  331. 
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in  the  absence  of  her  husband,  coercion  is  not 
presumed,  for  no  presumption  arises  from  the 
mere  fact  of  coverture ;  but  coercion  may  be 
shown  as  a  fact.^*^  To  give  rise  to  the  pre- 
sumption of  coercion,  however,  the  presence 

of  the  husband  need  not  have  been  at  the  very 

*.■ 

spot  where  the  otfenso  was  committed,  or  even 
in  the  same  room,  but  it  is  sufficient  if  he  was 
near  enough  for  the  wife  to  be  under  his  im- 
mediate control  or  influence.^"* ' 


24«2  East,  P.  C.  559;  Rex  v.  Morris,  Russ. 
&  R.  270;  Reg.  v.  Cohen,  11  Cox,  C.  C.  99;  Reg. 
V.  John,  13  Cox,  C.  C.  100;  Brown  v.  Attorney 
General,  (1898)  App.  Cas.  234,  18  Cox,  C.  C.  658; 
State  V.  Nelson.  29  Me.  329;  Com.  v.  Murphy,  2 
Gray  (Mass.)  510;  Com.  v.  Munsey,  112  Mass.  287; 
Qulnlan  v.  People,  6  Park.  Cr.  R.  (N.  Y.)  9;  Seller 
V.  People,  77  N.  Y.  413;  State  v.  Shee,  13  R.  I. 
535;  State  v.  Potter,  42  Vt.  495. 

2*7  Com.  V.  Burk.  11  Gray  (Mass.)  437;  Com.  v. 
Munsey,  112  Mass.  287;  Com.  v.  Flaherty,  140 
Mass.  454.    But  see  State  v.  Shee,  13  R.  I.  535. 

In  Conolly's  Case.  2  Lewin,  C.  C.  229.  a  wife  went 
from  house  to  house  uttering  base  coin,  her  hus- 
band accompanying  her,  but  remaining  outside. 
It  was  held  that  she  was  not  guilty. 

It  was  said  in  a  Massachusetts  case:  "No  ex- 
act rule  applicable  to  all  cases  can  be  laid  down 
as  to  what  degree  of  proximity  will  constitute 
such  presence,  because  this  may  vary  with  the 
varying  circumstances  of  particular  cases.     And 
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VI.  RESPONSIBILITY    OF    INFANTS. 

88.  In  General. — A  child  is  not  criminally  re- 
sponsible for  his  acts  or  omissions  if  he  is  of  such 
tender  years  as  to  be  incapable  of  distinguishing 
between  right  and  wrong,  and  of  understanding 
the  nature  of  the  particular  act.  At  common 
law — 

1.  Under  the  age  of  seven  years  the  presump- 

tion of  incapacity  is  conclusive. 

2.  Between   the   ages  of  seven   and   fourteen 

there  is  a  presumption  of  incapacity,  but 
it  may  be  rebutted. 

3.  After  the  age  of  fourteen  there  is  a   pre- 

sumption of  capacity,  which  must  be  re- 
butted by  the  accused. 

Criminal  and  Civil  Liability  DiMingaish- 
ed. — With  a  few  exceptions,  a  child  is  liable 
for  his  torts  in  a  civil  action  to  the  same  ex- 
tent as  an  adult,  for  the  object  of  the  action 


where  the  wife  did  not  act  in  the  direct  pres- 
ence of  her  hushand,  or  under  his  eye,  it  must 
usually  be  left  to  the  jury  to  determine  incident- 
ally whether  his  presence  was  suflaciently  immedi- 
ate or  direct  to  raise  the  presumption.  But  the 
ultimate  question,  after  all,  is  whether  she  acted 
under  his  coercion  or  control,  or  of  her  own  free 
will,  independently  of  coercion  or  control  by  him; 
and  this  is  to  be  determined  in  view  of  the  pre- 
sumption arising  from  his  presence,  and  of  the 
testimony  or  circumstances  tending  to  rebut  it, 
if  any  such  iexist."  Com.  v.  Daley,  14$  Mass.  11, 
Beale's  Cas.  275. 
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is  to  compensate  the  party  injun'd,  and  not  to 
punish  the  child,  and  his  mental  capacity, 
therefore,  is  generally  immaterial.  It  is  very 
different,  however,  when  it  is  proposed  to  hold 
a  child  amenable  to  the  criminal  law,  for  then 
a  criminal  intent  is  necessary.  A  child  is  not 
cpiminally  responsible  unless  he  is  old  enough, 
and  intelligent  enough,  to  be  capable  of  en- 
tertaining a  criminal  intent;  and  to  be  capa- 
ble of  entertaining  a  criminal  intent  he  must 
be  capable  of  distinguishing  between  right 
and  wrong  as  to  the  particular  act. 

89.    Children  Under  the  Age  of  Seven  Years. 

Children  under  the  age  of  seven  years  are, 
by  an  arbitrary  rule  of  the  common  law, 
conclusively  presumed  to  be  doli  incapaXj  or 
incapable  of  entertaining  a  criminal  intent, 
and  no  evidence  at  all  can  be  received  to  show 
capacity  in  fact.^^® 

249  This  rule  appHes  to  both  common  law  and 
statutory  offenses.  Reg.  v.  Smith.  1  Cox,  C.  C. 
260.  Beale's  Cas.  276;  Marsh  v.  Loader,  14  C.  B. 
(N.  S.)  535;  State  v.  Coin,  9  Humph.  (Tenn.)  175; 
People  V.  Townsend,  3  Hill  (N.  Y.)  479. 

In  Illinois,  and  perhaps  in  some  other  Jurisdic- 
tions,  the  age  under  which  a  child  is  absolutely 
irresponsible  has  been  raised  by  statute  to  ten 
years.  Angelo  v.  People,  96  111.  209,  36  Am.  Rep. 
132. 
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90.    Children  Between  the  Ages  of  Seven  and  Four- 
teen. 

Children  between  the  ages  of  seven  and 
fourteen  are  presumed  to  be  incapable  of  en- 
tertaining a  criminal  intent,  but  the  presump- 
tion is  not  conclusive,  as  in  the  case  of  chil- 
dren under  the  age  of  seven.  It  may  be  re- 
butted by  showing  in  the  particular  case  that 
the  accused  was  of  suflicient  intelligence  to 
distinguish  between  right  and  wrong,  and  to 
understand  the  nature  and  illegality  of  the 
particular  act,  or,  as  it  is  sometimes  said, 
that  he  was  possessed  of  "a  mischievous  dis- 
cretion."^^® The  burden  of  showing  this  is 
upon  the  state,  and  if  no  evidence  at  all  is 
introduced  on  this  point,  or  if  the  evidence 
does  not  show  a  knowledge  of  right  and 
wrong,   there   must  be   an   acquittal.^^^     If 

249  1  Hale,  P.  C.  26,  27;  4  Bl.  Comm.  23.  "Proof 
that  he  knew  the  difference  between  good  and  evil, 
or  that  he  was  possessed  of  the  intelligence  of 
ordinary  boys  of  his  age,  does  not  fill  the  require- 
ments of  the  law.  It  must  be  shown  that  he  had 
sufficient  discretion  to  understand  the  nature  and 
illegality  of  the  particular  act  constituting  the 
crime."  Carr  v.  State,  24  Tex.  App.  562,  5  Am.  St. 
Rep.  905. 

2B0This  rule  applies  in  ali  cases,  whether  the 
offense  be  a  felony,  or  a  mere  misdemeanor,  and 


THE   CRIMINAL   INTENT  213 

such  capacity  is  shown,  a  child  over  seven 
years  of  age  is  just  as  fully  responsible  as  an 
adult,  the  maxim  being,  "malitia  supplet 
aetatem."^^^  Capacity  must  be  shown  be- 
yond any  reasonable  doubt.^^^ 

whether  it  be  a  common-law  or  statutory  offense. 
Reg.  V.  Smith,  1  Cox,  C.  C.  260,  Scale's  Cas.  276; 
Rex  V.  Owen,  4  Car.  &  P.  236;  Reg.  v.  Vamplew, 
3  Fost.  &  F.  520;  Godfrey  v.  State,  31  Ala.  323,  70 
Am.  Dec.  494;  Martin  v.  State,  90  Ala.  602,  24  Am. 
St.  Rep.  844;  Angelo  v.  People,  96  111.  209,  36  Am. 
Rep.  132;  Heilman  v.  Com.,  84  Ky.  457,  4  Am.  St. 
Rep.  207;  Com.  v.  Mead,  10  Allen  (Mass.)  398; 
State  V.  Adams,  76  Mo.  355;  State  v.  Tice,  90  Mo. 
112;  State  v.  Aaron,  4  N.  J.  Law,  2oi,  7  Am.  Dec. 
592;  State  v.  Coin,  9  Humph.  (Tenn.)  175;  Carr 
V.  State.  24  Tex.  App.  562,  5  Am.  St.  Rep.  905; 
State  V.  Leanard,  41  Vt.  585;  Law  v.  Com.,  75  Va. 
885,  40  Am.  Rep.  750. 

In  Illinois,  by  statute,  the  age  at  which  this  re- 
buttable presumption  of  incapacity  arises  is  be- 
tween ten  and  fourteen.    Angelo  v.  People,  supra. 

251  "If  the  intelligence  to  apprehend  the  conse- 
quences of  acts,  to  reason  upon  duty,  to  distin- 
guish between  right  and  wrong,  if  the  conscious- 
ness of  guilt  and  innocence  be  clearly  manifested, 
then  capacity  is  shown."  Per  Southard,  J.,  in 
State  V.  Aaron.  4  N.  J.  Law,  231,  7  Am.  Dec. 
592.  601. 

Whether  a  child  had  such  capacity  must  gen- 
erally be  determined  from  his  conduct,  and  the 
circumstances  surrounding  the  commission  of  the 
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91.    Children  Over  Fourteen  Years  of  Age. 

Children  over  fourteen  years  of  age  are  in 
substantially  the  same  position  with  regard 
to  criminal  responsibility  as  an  adult.  A 
child  who  has  reached  this  age  is  presumed 
to  be  doli  capax,  and  therefore  responsible, 
unless  he  shows,  as  he  niav,  that  he  was  not 


act.  See  Carr  v.  State,  24  Tex.  App.  562,  5  Am.  St. 
Rep.  905. 

In  York's  Case,  Fost.  C.  L.  70,  a  boy  of  ten  years, 
who,  after  kiUing  a  Uttle  playmate,  hid  the  body, 
was  convicted  of  murder,  and  executed,  and  it  was 
considered  that  the  circumstances  showed  a  con- 
sciousness of  guilt,  and  knowledge  of  right  and 
wrong.  In  another  English  case,  a  child  of  eight 
was  convicted  of  arson.  Emlyn  on  1  Hale,  P.  C. 
25.  note  n. 

In  this  country,  also,  there  are  cases  in  which 
children  of  such  tender  years  have  been  convicted, 
and  even  hanged.  See  State  v.  Guild,  10  N.  J. 
Law,  163,  18  Am.  Dec.  404,  where  a  boy  of  twelve 
was  hung  for  murder,  and  Godfrey  v.  State,  31 
Ala.  323.  70  Am.  Dec.  494,  where  a  child  of  eleven 
was  convicted  of  murder,  and  the  conviction  was 
sustained.  ^ 

252  The  "evidence  of  that  malice  which  is  to 
supply  age  ought  to  be  strong  and  clear,  beyond  all 
doubt  and  contradiction."  4  Bl.  Comm.  24.  And 
see  Angelo  v.  People,  96  111.  209,  36  Am.  Rep.  132; 
Law  V.  Com.,  75  Va.  885,  40  Am.  Rep.  750;  Godfrey 
V.  State.  31  Ala.  323.  70  Am.  Dec.  494;  State  v. 
TIce.  90  Mo.  112. 
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of  sufficient  capacity.  To  escape  responsi- 
bility, he  has  the  burden  of  satisfying  the 
jury  that  he  did  not  have  sufficient  intelli- 
gence to  understand  the  nature  and  conse- 
quences of  his  act,  and  to  know  that  he  was 
doing  wrong.^^^ 

92.  Incapacity  Other  Than  Mental. 

(a)  In  General. — There  are  some  offenses 
which  an  infant  cannot  commit  because  of  in- 
capacity other  than  mental  incapacity. 
Blackstone  says:  "The  law  of  England  in 
some  cases  privileges  an  infant  under  the  age 
of  twenty-one  as  to  common  misdemeanors, 
so  as  to  escape  fine,  imi)risonment,  and  the 
like,  and  particularly  in  cases  of  omission,  as 
not  repairing  a  bridge,  or  a  highway,  and 
other  similar  offenses;  for,  not  having  the 
command  of  his  fortune  till  twenty-one,  he 

In  Law  V.  Com.,  supra,  a  conyiction  of  a  boy 
of  nearly  twelve  years  as  principal  in  the  second 
degree  in  the  crime  of  attempt  to  rape  was  set 
aside,  where  the  only  evidence  of  his  mental  ca- 
pacity and  guilty  knowledge  was  that  he  was  a 
boy  of  average  capacity  for  his  age  (which,  as  the 
court  said,  amounted  to  nothing),  and  that  he  put 
his  hand  over  the  girl's  mouth,  while  his  elder 
brother  attempted  to  rape  her. 

«5»  State  V.  Gk)in,  9  Humph.  (Tenn.)  175,  and 
other  cases  cited  in  the  preceding  notes. 
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\vf  Jits  the  capacitv  to  do  those  things  which 
the  law  requires.''  ^^* 

lu  a  Michigan  case  it  was  held  that  a  minor 
cannot  be  prosecuted  and  convicted  for  not 
supporting  his  wife,  if  there  is  no  evidence 
that  he  was  emancipated,  or  that  he  owned 
any  property.-''^ 

(ft)  Physical  Incapacity. — A  boy  cannot 
be  guilty  of  rape,  as  principal  in  the  first 
degi*ee,  unless  he  has  physical  capacity  to 
have  intercourse  with  a  woman.  At  commoji 
law  a  boy  under  fourteen  vears  of  age  was 
conclusively  presumed  to  be  incapable  of 
committing  this  crime,  but  in  this  country 
some  of  the  courts  have  rei)udiated  this  doc- 
trine, and  allow  capacity  in  fact  to  be 
8ho\vn.^''^ 

(c)  Effect  of  Privile(/e  as  to  Contracts. — 
Since  an  infant  is  not  bound  by  his  contracts, 
it  has  been  held  by  most  of  the  courts  that  ho 
cannot  be  made  liable  in  an  action  for  deceit 
when  he  obtains  go<Dds  under  a  contract  by 
false  misrepresentations  as  to  his  age;  and 
it  has  been  contended  that  his  privilege  in  this 

264  4  Bl.  Comm.  22;  1  Hale,  P.  C.  20-22. 
2nB  People  v.  Todd.  61  Mich.  234. 
-••'«Po8t.  §  302(a). 
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respect  renders  him  exein])t  from  responsibil- 
ity to  the  criminal  law  in  these  cases.  It  has 
been  held,  however,  that  his  privileges  do  not 
exemi)t  him  from  responsibility  for  his 
crimes,  and  an  infant,  if  of  sufficient  mental 
capacity  to  be  responsible,  may  be  convicted 
of  forgery,  or  counterfeiting,  or  cheating  at 
common  law,  or  obtaining  goods  by  false  pre- 
tenses, though  he  cannot  be  held  civilly  lia- 
ble.^^"  But  it  has  been  held  that  an  infant 
cannot  be  guilty  under  a  statute  punishing 
any  person  who  shall  dispose  of  property  up- 
on which  he  has  given  a  chattel  mortgage, 
since  an  infant  has  a  right  to  avoid  a  mort- 
gage given  by  him,  and  a  disposal  of  the  prop- 
erty by  him  amounts  to  a  disaffirmance  of  the 
mortgage.^*® 

VII.  RESPONSIBILITY    OF    INSANE    PERSONS. 

93.  In  General. — A  man  is  not  criminally  respon- 
sible for  his  acts  if  he  is  so  insane,  either  from 
lack  or  disease  of  the  mind,  as  to  be  incapable  of 
entertaining  a  criminal  intent;  but  the  courts  do 
not  agree  entirely  as  to  the  proper  test  of  insan- 
ity.   The  law  may  be  summarized  as  follows: 

257  People  V.  Kendall,  25  Wend.  (N.  Y.)  399,  37 
Am.  Dec.  240. 

258  state  V.  Howard,  88  N.  C.  650;  State  v. 
Plaistedf,  43  N.  H.  413;  Jones  v.  State.  31  Tex. 
Cr.  R.  262. 
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1.  All   courts   now  agree  that  a   man   is  not 

criminally   responsible  for  an  act  if,  by 
reason  of  lack  or  disease  of  the  mind,  he 
was  incapable  of  distinguishing  between 
'  right  and  wrong  with  respect  to  the  par- 

ticular act. 

2.  Some  courts,  in  addition  to  this,  hold  that 

a  man  is  not  responsible  for  an  act  If,  by 
reason  of  disease  of  the  mind,  he  was  Ir- 
resistibly impelled  to  do  the  act,  though 
he  may  have  known  that  the  act  was 
wrong.  Other  courts  refuse  to  recognize 
such  a  ground  of  exemption. 

3.  A   mere   perverted  condition   of  the  moral 

system,  called  moral  insanity,  where  the 
mind  is  not  diseased,  or  mere  uncontrol- 
lable passion,  is  no  ground  of  exemption. 

Criminal  and  Civil  Liability  Distinguish- 
ed,— What  has  been  said  in  reference  to  the 
difference  between  the  criminal  and  civil  lia- 
bility of  children  is  equally  applicable  to  in- 
sane persons.  An  insane  person  is  general- 
ly liable  in  a  civil  action  for  his  torts,  since 
the  object  of  an  action  for  a  tort  is  compensa- 
tion to  the  party  injured,  and  not  the  punish- 
ment of  the  wrongdoer.  Tt  is  otherwise, 
however,  in  a  criminal  prosecution,  for  a 
criminal  intent  must  then  be  shown.  It  is 
therefore  settled  that  a  man  is  not  criminally 
responsible  for  an  act,  if  he  was  so  insane,  at 
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the  time  he  committed  the  act,  that  he  wad 
incapable  of  entertaining  a  criminal  intent. 
As  to  this  there  can  be  no  question ;  but  the 
courts  do  not  agree  entirely  as  to  when  a  man 
is  so  insane  as  to  be  considered  incapable  of 
entertaining  such  an  intent. 

94.  Tests  of  Responsibility  in  General. 

Various  tests  have  been  laid  down  from 
time  to  time  by  judges  and  commentators  for 
determining  when  a  man  is  to  be  deemed  so 
insane  as  to  be  irresponsible.  Tests  have 
been  adopted  and  adhered  to  long  enough  to 
give  a  few  precedents,  and  then  abandoned 
for  new  ones;  and  these  in  turn  have  been 
abandoned  for  others,  as  discoveries  in  medi- 
cal science  have  shown  them  to  be  erroneous. 
Unfortunately,  however,  the  courts  have  not 
always  kept  pace  with  the  progress  of  thought 
and  discovery  in  medical  science,  and  the  re- 
sult is  that  there  is  now  a  direct  conflict  in 
the  decisions  as  to  the  true  test  of  responsi- 
bility. 

Abandoned  Tests. — Sir  Matthew  Hale 
said,  in  effect,  that  though  a  man  may  be 
laboring  under  mental  defect  or  disease,  yet, 
if  he  has  as  great  understanding  as  a  child  of 
fourteen  years,  he    is    responsible    for    his 
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acts.^***  This  test,  however,  though  it  has  at 
times  been  recognized  by  the  courts,^^^  has 
long  ago  been  abandoned  as  too  vague  and  un- 
certain for  practical  application.-®^  Another 
test,  announced  by  an  English  judge  nearly 
two  centuries  ago,  is  called  the  "wild  bea^t 
test."  He  charged  a  jury  that  a  man,  to  be 
exempt  from  responsibility,  "must  be  a  man 
that  is  totally  deprived  of  his  reason  and 
memory,  and  doth  not  know  what  he  is  do- 
ing, no  more  than  an  infant,  than  a  brute,  or 
a  wild  beast."  ^®^  This  test  is  not  now  recog- 
nized in  anv  iurisdiction.  To  render  a  man 
irresponsible  on  the  ground  of  insanity,  his 
reason  need  not  be  totallv  dethroned.^®^ 

95.  Capacity    to    Distinguish    between    Right    and 
Wrong. 

In  many  jurisdictions,  if  not  in  most,  tho 

sole  test  of  responsibility,  when  insanity  is 

set  lip  as  a  defense,  is  the  capacity  of  the  ac- 


289  1  Hale,  P.  C.  30. 

260  See  State  v.  Richards.  39  Conn.  591,  Beale's 
Cas.  238;  where  this  test  was  given  to  the  jury  on 
a  prosecution  of  a  weak-minded  person  for  arson. 

-'«i  See  the  cases  cited  under  §  95  et  seq. 

262  Mr.  Justice  Tracy's  charge  to  the  Jury  in 
1724  in  Arnold's  Case,  16  How.  St.  Tr.  764. 

263  See  State  v.  Richards,  39  Conn.  591,  Beale's 
Cas.  238,  and  cases  hereafter  cited. 
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cused  to  distinguish  between  right  and  wrong 
as  to  the  particular  act  at  the  time  it  was 
eouimitted.  As  we  shall  presently  see,  some 
courts  go  furtlier.  The  leading  case  on  in- 
sanity as  a  defense  in  criminal  prosecutions 
arose  in  England  in  1843,  and  is  known  as 
"McXaghten's  Case."204  Qne  McJ^aghten 
killed  the  private  secretary  of  Sir  Robert 
Peel,  the  premier  of  England,  mistaking  him 
for  the  premier,  and  was  acqiiitted  of  murdei 
on  the  ground  of  insanity.  This  caused  so 
much  public  excitement  that  the  question  of 
insanity  as  a  defense  came  up  on  debate  in 
the  house  of  lords,  and  the  lords  addressed 
certain  questions  to  the  judges.  In  replv  the 
judges. said  that,  **to  establish  a  defense  on 
the  ground  of  insanity,  it  must  be  clearly 
proved  that,  at  ihv  time  of  committing  the 
act,  the  party  accused  was  laboring  under 
such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  or  quality  of 
the  act  he  was  doings  or,  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  wrs 
wrong." 
This  statement  has  since  been  accepted  as 


2«4  McNagh ten's  Case,  10  Clark  &  F.  200,  1  Car. 
&  K.  130,  Beale's  Cas.  231. 
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the  law  in  Englaiid,*-^**^  and  in  many  of  our 
states  it  has  been  adopted  as  the  only  test.-®** 
In  all  states  it  is  recognized  as  far  as  it 
goes ;  ^^^  but,  as  will  l>e  shown  in  a  subsequent 
section,  some  courts  go  further  than  this,  and 
hold  that  a  person  is  not  criminallv  responsi- 
ble for  an  act  if  done  solelv  bv  reason  of  an 
insane  irresistible  impulse,  though  he  may 
have  known  that  it  was  both  morally  and 
legally  wrong.^®® 

The  knowledge  of  right  and  wrong  test  i^ 
capacity   to   distinguish    between    right   and 

205  See  Reg.  v.  Haynes.  1  Post.  &  F.  666,  Beale's 
Gas.  234;  Reg.  v.  Law,  2  Post.  &  F.  836;  Reg.  v. 
Tounley,  3  Post.  &  F.  839. 

260  Flanagan  v.  People,  52  N.  Y.  467,  11  Am.  Rep. 
731,  Beale's  Gas.  241;  Cunningham  v.  State,  56 
Miss.  269,  31  Am.  Rep.  360;  People  v.  Hoin,  62 
Gal.  120,  45  Am.  Rep.  651.  And  see  post,  §  97, 
note  280. 

267  Gom.  V.  Rogers,  7  Mete.  (Mass.)  500,  41  Am. 
Dec.  458,  Beale's  Gas.  235;  Freeman  v.  People,  4 
Denio  (N.  Y.)  9,  47  Am.  Dec.  216;  Brinkley  v. 
State,  58  Ga.  296;  Williams  v.  State,  50  Ark.  511; 
U.  S.  y.  Lee,  4  Mackey  (D.  G.)  489,  54  Am.  Rep. 
293;  Garter  v.  State,  12  Tex.  500,  62  Am.  Dec.  539; 
Thomas  v.  State,  40  Tex.  60,  63;  Hawe  v.  State, 
11  Neb.  537,  38  Am.  Rep.  375;  State  v.  Bundy,  24 
S.  C.  439,  58  Am.  Rep.  263;  and  cases  hereafter 
cited. 

26H  Post,  §  97  b. 
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wrong,  not  in  the  abstract,  but  as  to  the  par- 
ticular act.  If  such  capacity  existed,  the  ac- 
cused is  fully  responsible,  though  in  other 
respects  he  may  have  been  insane.^®® 

Mere  Weakness  of  Mindj  where  there  is 
sufficient  capacity  to  know  that  the  act  is 
wrong,  is  no  ground  of  exemption.^^^ 

2«»  McNaghten's  Case,  10  Clark  &  F.  200,  1  Car. 
&  K.  130,  Beale's  Cas.  231;  Freeman  v.  People,  4 
Denio  (N.  Y.)  9,  47  Am.  Dec.  216t  Boning  v.  State, 
54  Ark.  588;  Guiteau's  Case,  10  Fed.  161;  Thomas 
V.  State,  40  Tex.  60,  63;  post,  §  96b. 

The  capacity  to  plan  a  crime  does  not  neces- 
sarily imply  sanity.  And  it  has  been  held  wrong, 
therefore  to  instruct  the  Jury  that  a  person  ac- 
cused of  homicide  is  responsible,  if  he  had  suffi- 
cient power  of  mind  "to  deliberate  and  premedi- 
tate a  design  to  effect  the  death"  of  the  deceased. 
Bennett  v.  State,  57  Wis.  69,  46  Am.  Rep.  26. 

It  has  been  held  that  there  is  no  grade  of  in- 
sanity siifflcient  to  acquit  of  murder,  but  not  of 
manslaughter.  U.  S.  v.  Lee,  4  Mackey  (D.  C.) 
489,  54  Am.  Rep.  293.  But  see  Anderson  v.  State, 
43  Conn.  514,  21  Am.  Rep.  669. 

2T0  Patterson  v.  People,  46  Barb.  (N.  Y.)  625; 
Wartena  v.  State,  105  Ind.  445;  Conway  v.  State, 
118  Ind.  482;  Travers  v.  U.  S.,  6  App.  D.  C.  450; 
State  V.  Flowers,  58  Kan.  702. 

"While  a  slight  departure  from  a  well-balanced 
mind  may  be  pronounced  insanity  in  medical  sci- 
ence, yet  such  a  rule  cannot  be  recognized  in 
the  administration  of  the  law  when  a  person  is 
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Ability  to  Comprehend  Ingredimts  of  Of- 
fense.— But  when  a  person  is  in  fact  of  un- 
sound mine],  it  is  necessary,  in  order  that  he 
may  he  capahle  of  eonnnittinir  a  crime,  that 
he  shall  have  sufficient  mind  **to  see  all  the 
essential  ingredients  of  the  oflFense,  and  ac- 
knowledge their  existence/'  '^"^ 
96.  Insane  Delusion. 

(a) In  General. — A  man  may  be  insane  as 


on  trial  for  the  commission  of  a  high  crime.  The 
just  and  necessary  protection  of  society  requires 
the  recognition  of  a  rule  which  demands  a  greater 
degree  of  insanity  to  exempt  from  punishment." 
Per  Chief  Justice  Mercur  in  Taylor  v.  Com.,  109 
Pa.  St.  262,  271. 

It  is  proper  to  refuse  to  charge  the  jury  that  the 
mental  condition  of  the  accused,  to  render  him 
responsible,  "must  have  been  such  that  he  was 
capable  of  a  careful  weighing  of  reasons  in  order 
to  a  decision."    State  v.  Swift,  57  Conn.  496. 

Mere  oddity  or  hypochondria  Is  not  insanity. 
Hawe  V.  State,  11  Neb.  537,  38  Am.  Rep.  375. 

271  People  V.  Cummins,  47  Mich.  334.  For  this 
reason,  in  the  case  cited,  where  temporary  in- 
sanity was  set  up  as  a  defense  in  the  prosecution 
for  larceny,  it  was  held  erroneous  to  charge  that, 
if  the  accused  knew  enough  to  know  that  he  was 
taking  property  that  did  not  belong  to  him,  he  was 
sane  enough  to  be  guilty.  He  might  have  had 
mind  enough  to  know  this,  it  was  said,  and  yet 
not  enough  to  fraudulently  intend  to  deprive  the 
owner  permanently  of  his  property. 
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to  certain  objects,  or  on  certain  subjects  only, 
and  perfectly  sane  with  respect  to  other  ob- 
jects and  on  other  subjects.  In  such  a  case 
he  labors  under  partial  insanity,  or  insane  de- 
lusions. Because  of  disease  of  the  mind  he 
sees  objects  in  a  false  light,  or  believes  in 
the  existence  of  facts  which  do  not  exisr.^ 
This  phase  of  insanity  was  also  covered  by 
the  answer  of  the  judges  in  the  McNaghten 
Case,  referred  to  in  the  preceding  section. 
They  said :  In  case  "he  labors  imder  a  par- 
tial delusion  only,  and  is  not  in  other  respects 
insane,  he  must  be  considered  in  the  same 
situation  as  to  responsibility  as  if  the  facts 
with  respect  to  which  the  delusion  exists  wero 
real.  For  example,  if,  under  the  influence  of 
his  delusion,  he  supposes  another  man  to  bo 
in  the  act  of  attempting:  to  take  away  his  life, 
and  he  kills  that  man,  as  he  supposes,  in  self- 
defense,  he  would  be  exempt  from  punish- 
ment. If  his  delusion  was  that  the  deceased 
had  inflicted  a  serious  injury  to  his  character 
and  fortune,  and  he  killed  him  in  revenge  for 
such  supposed  injury,  he  would  be  liable  to 
punishment."  ^^^ 

8T2  McNaghten's  Case,  10  Clark  &  F.  200,  1  Cv, 
&  K.  130,  Beale's  Cas.  231. 


v 


224  CRIMES 

Ability  to  Comprehend  Ingredients  of  Of- 
fense,— But  when  a  person  is  in  fact  of  un- 
sound niiiul,  it  is  necessarv,  in  order  that  he 
may  be  capable  of  connnittinir  a  crime,  that 
he  shall  have  sufficient  mind  ^*to  see  all  the 
essential  ingredients  of  the  offense,  and  ac- 
knowledge their  existence."  -"^ 
96.  Insane  Delusion. 

(a) In  General. — A  man  may  be  insane  as 


on  trial  for  the  commission  of  a  high  crime.  The 
just  and  necessary  protection  of  society  requires 
the  recognition  of  a  rule  which  demands  a  greater 
degree  of  insanity  to  exempt  from  punishment." ' 
Per  Chief  Justice  Mercur  in  Taylor  v.  Com.,  109 
Pa.  St.  262,  271. 

It  is  proper  to  refuse  to  charge  the  jury  that  the 
mental  condition  of  the  accused,  to  render  him 
responsible,  "must  have  been  such  that  he  was 
capable  of  a  careful  weighing  of  reasons  in  order 
to  a  decision."    State  v.  Swift,  57  Conn.  496. 

Mere  oddity  or  hypochondria  is  not  insanity. 
Hawe  V.  State,  11  Neb.  537.  38  Am.  Rep.  375. 

271  People  V.  Cummins,  47  Mich.  334.  For  this 
reason,  in  the  case  cited,  where  temporary  in- 
sanity was  set  up  as  a  defense  in  the  prosecution 
for  larceny,  it  was  held  erroneous  to  charge  that, 
if  the  accused  knew  enough  to  know  that  he  was 
taking  property  that  did  not  belong  to  him.  he  was 
sane  enough  to  be  guilty.  He  might  have  had 
mind  enough  to  know  this,  it  was  said,  and  yet 
not  enough  to  fraudulently  intend  to  deprive  the 
owner  permanently  of  his  property, 


THE   CRIMINAL  INTENT  225 

to  certain  objects,  or  on  certain  subjects  only, 
and  perfectly  sane  with  respect  to  other  ob- 
jects and  on  other  subjects.  In  such  a  case 
he  labors  under  partial  insanity,  or  insane  de- 
lusions. Because  of  disease  of  the  mind  he 
sees  objects  in  a  false  light,  or  believes  in 
the  existence  of  facts  which  do  not  exist. 
This  phase  of  insanity  was  also  covered  by 
the  answer  of  the  judges  in  the  McNaghteu 
Case,  referred  to  in  the  preceding  section. 
They  said :  In  case  "he  labors  under  a  par- 
tial delusion  only,  and  is  not  in  other  respects 
insane,  he  must  be  considered  in  the  same 
situation  as  to  responsibility  as  if  the  facts 
with  respect  to  which  the  delusion  exists  wero 
real.  For  example,  if,  under  the  influence  of 
his  delusion,  he  supposes  another  man  to  be 
in  the  act  of  attempting:  to  take  away  his  life, 
and  he  kills  that  man,  as  he  supposes,  in  self- 
defense,  he  would  be  exempt  from  punish- 
ment. If  his  delusion  was  that  the  deceased 
had  inflicted  a  serious  injury  to  his  character 
and  fortune,  and  he  killed  him  in  revenge  for 
such  supposed  injury,  he  would  be  liable  to 
punishment."  ^^^ 

sTs  McNaghten's  Case,  10  Clark  &  F.  200,  1  Car, 
it  K.  130,  Beale'8  Cas.  231. 
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(6)  Connection  between  the  Delusion  and 
the  Act, — In  all  cases  of  delusion,  the  delu- 
sion must  be  connected  with  the  act  in  the  re- 
lation of  cause  and  effect.  A  man  is  not  ex- 
empt from  responsibility  merely  because  he 
is  partially  insane.  If  he  does  an  act,  the  na- 
ture of  which  he  understands,  and  which  he 
knows  to  be  wn*ong,  he  is  none  the  less  respon- 
sible because  he  is  insane  on  other  subjects.^" 


Thurman  v.  State,  32  Neb.  224;  People  v.  Hubert, 
119  Cal.  216;    State  v.  Lewis,  20  Nev.  333. 

277  Boiling  V.  State,  54  Ark.  588. 

This  rule  was  also  applied  by  the  New  York 
court  of  appeals  in  the  late  case  of  People  v.  Tay- 
lor, 138  N.  Y.  398,  where  a  convict  had  killed  a 
fellow  convict  under  an  alleged  insane  delusion 
that  the  deceaccd  was  spying  upon  him,  and  had 
divulged  a  plan  to  escape. 

And  in  People  v.  Hubert.  119  Cal.  216,  it  was  ap- 
plied where  a  husband  killed  his  wife  under  an 
alleged  insane  delusion,  for  several  months,  that 
she  was  putting  poison  in  his  food. 

278  McNaghtcu's  Case,  10  Clark  &  F.  200,  1  Car. 
&  K.  130,  Beale's  Cas.  231;  Guiteau's  Case,  10 
Fed.  161;  Freeman  v.  People,  4  Denlo  (N.  Y.)  9, 
47  Am.  Dec.  216;  Wilcox  v.  State,  94  Tenn.  106; 
Bovard  v.  State,  30  Miss.  600;  Ford  v.  Slate.  73 
Miss.  734;  People  v.  Coffman,  24  Cal.  230;  State  v. 
Oeddis,  42  Iowa,  264;  State  v.  Hockett,  70  Iowa, 
442,  446;  State  v.  Danby,  1  Houst.  C.  C.  (Del.) 
166;  Dejamette  v.  Com.,  76  Va.  867,  877;  State  v. 
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(c)  Erroneous  Belief  Based  upon  Reason- 
ing  and  Refection, — A  delusion,  to  be  an  in- 
sane delusion,  so  as  to  exempt  a  man  from  re- 
sponsibility, must  be  the  result  of  disease  >c 
the  mind  rendering  him  incapable  of  reason 
with  respect  to  the  object  of  the  delusion.  Tt 
must  be  an  unreasoning  belief  in  the  exist- 
ence of  facts,  and  not  merely  an  erroneous  be- 
lief based  upon  reasoning  and  reflection.  This 
distinction  was  brought  out  with  admirable 
clearness  by  Judge  Cox  in  his  charge  to  the 
jury  in  the  Guiteau  Case.  An  opinion,  he 
said,  however  erroneous  or  absurd,  formed  up- 
on reasoning  and  reflection,  or  examination  of 
evidence,  is  not  an  insane  delusion,  and  never 
ex(^mpts  a  man  from  responsibility  for  his 
acts.  >  If  a  man,  from  mental  disease,  should 
believe  that  God  had  appeared  to  him,  and 
commanded  him  to  kill  his  child  as  a  sacrifice, 
this  would  be  an  insane  delusion,  and,  if  he* 
should  sacrifice  his  child  in  obedience  to  the 
supposed  command  of  the  Almighty,  he 
would  not  be  responsible  for  the  homicide; 
but  if  a  man,  by  reading  newspapers  and  by 
reasoning,  however  absurdly,  should  come  to 

Maier.  36  W.  Va.  757;  State  v.  Huting,  21  Mo.  464; 
U.  S.  V.  Rldgeway.  31  Fed.  144. 
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the  conclusion  that  the  good  of  the  country  re- 
quired the  removal  of  the  president,  and 
5*hould  assassinate  him,  he  would  be  guilty  of 
murder."'^ 


27P  It  was  further  said  by  Judge  Cox  in  the 
Gultcau  case:  "The  important  thing  is  that  an  In- 
sane delusion  is  never  the  result  of  reasoning  and 
reflection.  It  is  not  generated  by  them,  and  it 
( annot  be  dispelled  by  them.  A  man  may  reason 
himself,  and  be  reasoned  by  others,  into  absurd 
opinions,  and  may  be  persuaded  into  impracticable 
schemes  and  vicious  resolutions,  but  he  cannot 
be  reasoned  or  persuaded  into  insanity  or  insane 
delusions.  Whenever  convictions  are  founded  on 
evidence,  or  comparison  of  facts  and  opinions  and 
arguments,  they  are  not  insane  delusions.  The 
insane  delusion  does  not  relate  to  mere  sentiments 
or  theories  on  abstract  questions  in  law,  politics, 
or  religion.  All  these  are  subjects  of  opinions, 
which  are  beliefs  founded  on  reasoning  and  re- 
flection. ♦  ♦  «  When  men  reason,  the  law 
requires  them  to  reason  correctly,  as  far  as  their 
practical  duties  are  concerned.  When  they  have 
the  capacity  to  distinguish  between  right  and 
wrong,  they  are  bound  to  do  it.  Opinions,  properly 
so  called,  i.  e.,  beliefs  resulting  from  reasoning, 
reflection,  or  examination  of  evidence,  afford  no 
protection  against  the  ^enal  consequences  of 
crime.  ♦  ♦  ♦  A  man  may  reason  himself 
into  a  conviction  of  the  expediency  and  patriotic 
character  of  political  assassination,  but  to  allow 
him  to  find  shelter  behind  that  belief,  as  an  in- 
sane  delusion,   would   be  monstrous."     Guiteau's 
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97.  Insane  Irresistible  Impulse. 

(a)  View  That  It  is  no  Defense. — Wheth- 
er or  not  an  insane  irresistible  impulse  to  do 
an  act  exempts  one  from  resj^onsibility,  when 
he  has  the  capacity  to  distinguish  between 
right  and  wrong,  and  does  know,  when  he 
does  the  act,  that  it  is  wrong,  is  a  question 
upon  which  the  courts  do  not  agree.  The 
English  courts,  since  the  MeNaughten  Case, 
and  many  of  the  courts  in  this  country,  refuse 
to  recognize  this  condition  of  the  mind  as  a 
ground  of  exemption,  but  limit  the  test  to 
the  capacity  to  distinguish  between  right  and 
wrong  as  to  the  particular  act.  Some  of  them, 
even  in  the  face  of  medical  testimony  to  the 
contrary,  refuse  to  recognize  the  existence  of 
such  a  mental  condition  as  an  insane  irresist- 
ible impulse  to  do  an  act  known  to  be  wrong, 
but  regard  it  as  mere  moral  perversion. 
These  courts  hold  that  the  only  test  of  re- 
sponsibility is  the  capacity  to  know  that  the 
act  is  wrong,  and  that  a  man  who  has  such 
capacity  is  fully  responsible,  no  matter  what 
impulse  may  have  driven  him  to  do  the 
act.280 

Case,  10  Fed.  161.     And  see  State  v.  Lewis.  20 
Nev.  333. 
280  McNaghten's  Case,  10  Clark  &  P.  200,  1  Car. 
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(6)  Contrary  and  More  Reasonable  ViehK 
— This  position  cannot  be  sustained  in  rea- 
son, and  is  opposed  to  the  j^laincst  principles 
of  law.  On  questions  like  this  the  courts  must 
keep  pace  with  the  progress  of  thought  and 
discovery  in  medical  science.  Thev  cannoi 
blindly  and  obstinately  refuse  to  recognize  a 

ft  K.  130,  Beale'B  Cas.  231 ;  Reg.  v.  Haynes,  1  Fost 
ft  F.  666,  Beale's  Cas.  234;  People  v.  Holn,  62 
Cal.  120,  46  Am.  Rep.  651;  People  v.  Hubert,  119 
Cal.  216;  Spencer  v.  State,  69  Md.  28,  37;  State  v. 
Scott,  41  Minn.  365;  Cunningham  v.  State,  56  Miss. 
269,  31  Am.  Rep.  360;  State  v.  Pagels.  92  Mo.  301, 
317;  State  v.  Miller,  111  Mo.  542;  State  v.  Soper, 
148  Mo.  217;  Hawe  v.  State,  11  Neb.  537,  38  Am. 
Rep.  375;  State  v.  Lewis,  20  Nev.  333  (collecting 
the  cases  pro  and  con) ;  Genz  v.  State,  59  N.  J. 
Law,  488;  Mackin  v.  State,  59  N.  J.  Law^,  495; 
Flanagan  v.  People,  52  N.  Y.  467,  11  Am.  Rep.  731. 
Beale's  Cas.  241;  People  v.  Carpenter.  102  N.  Y. 
238,  38  Hun,  490;  Freeman  v.  People,  4  Denio  (N. 
,  Y.)  9,  47  Am.  Dec.  216;  State  v.  Alexander,  30  S. 
C.  74.  14  Am.  St.  Rep.  879;  State  v.  Bundy,  24  S.  C. 
439,  58  Am.  Rep.  263;  State  v.  Levelle,  34  S.  C. 
120,  131;  Wilcox  v.  State,  94  Tenn.  106;  State  v. 
Harrison,  36  W.  Va.  729. 

In  Texas  it  has  been  held  that  an  irresistible 
impulse  is  no  defense.  Leache  v.  State.  22  Tex. 
App.  279,  58  Am.  Rep.  638;  Carter  v.  State,  12 
Tex.  500,  62  Am.  Dec.  539;  Williams  v.  State,  7 
Tex.  App.  163.  And  yet  kleptomania  ("an  uncon- 
trollable propensity  to  steal")  has  been  held  a  de- 
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phase  of  insanity,  and  adhere  to  old  tests  of 
responsibility,  merely  because  such  a  state  of 
mind  was  unknown  to  medical  science  half  a 
century  ago.  Experts  in  the  science  of  medi- 
cine, who  certainly  are  better  qualified  to 
speak  on  the  subject  than  the  judges,  virtual- 
ly agree  that  disease  of  the  mind,  as  distin- 
guished from  mere  moral  perversion,  may  ir- 
resistibly impel  a  man  to  the  commission  of 
a  deed,  while  it  leaves  him  with  suiScient  ca- 
pacity to  know  that  the  deed  is  both  morally 
and  legally  wrong.  Thus,  they  say  that  a 
man  may  be  afflicted  with  kleptomania,  or  an 
insane  irresistible  impulse  to  steal,  with  pyro- 
mania,  or  an  insane  irresistible  impulse  to 
bum  buildings,  etc.,  or  with  homicidal  mania, 
or  an  insane  irresistible  impulse  to  kill.  If, 
as  a  fact,  such  a  condition  of  the  mind  caa 
and  does  exist,  it  must  follow  that  a  man  who 

fense  in  a  prosecution  for  larceny.  Harris  v.  State, 
18  Tex.  App.  287;  Looney  v.  State,  10  Tex.  App. 
520,  38  Am.  Rep.  646. 

In  New  York,  the  Penal  Code  exempts  a  man 
on  the  ground  of  Insanity  only  where  "he  was 
lahoring  under  such  a  defect  of  reason  as  either 
(1)  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing,  or  (2)  not  to  know  that  the  act 
was  wrong."  Pen.  Code  N.  Y.  §  21.  See  People 
V.  Taylor,  138  N.  Y.  398. 
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coininits  an  act  solely  by  reason  of  it  is  not 
responsible.  Xo  fault  can  be  imputed  to  the 
victim  of  such  a  disease.  The  act,  because  of 
mental  disease,  is  involuntary,  and  no  prin- 
ciple of  law  is  better  settled  than  the  principle 
that  a  man  is  not  to  be  pimishcd  for  his  in- 
voluntarv  acts.  And  surelv  he  should  not  bo 
punished  for  his  mental  disease.  The  onl/ 
ground  upon  which  the  courts  can  refuse  to 
recognize  an  exemption  from  responsibility 
in  such  cases  is  that  such  a  state  of  mind  can- 
not result  from  mental  disease,  and  to  take 
this  position  they  must  disregard  the  line  be- 
tween the  respective  provinces  of  the  court 
and  the  jury.  ^Medical  experts  say  that  such 
a  state  of  mental  disease  docs  exist.  Whether 
it  did  exist  in  any  particular  case,  therefore, 
is  a  question  of  fact  for  the  jury.  There  are 
well-considered  cases  in  which  this  view  of  the 
question  has  been  taken,  and  in  which  it  haa 
been  held  that  a  man  is  not  responsible  for  aTi 
act  done  imder  and  solely  by  reason  of  an  in- 
sane and  irresistible  impulse,  though  he  may 
have  known  that  it  was  wrong.^®^ 

•-"'1  Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep. 
193.  Beale's  Cas.  242;  Williams  v.  State,  50  Ark. 
511;  Boiling  v.  State,  54  Ark.  588;  Green  v.  State. 
64  Ark.  523;  Flanagan  v.  State,  103  Ga.  619;  Dacey 
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In  order  that  a  person  may  be  exempt  on 
the  "cround  of  irresistible  impulse,  the  im- 

V.  People.  116  111.  555;  Stevens  v.  State,  31  Ind. 
485,  99  Am.  Dec.  634;  Plake  v.  State,  121  Ind.  433, 
16  Am.  St.  Rep.  408;  State  v.  Felter,  25  Iowa.  67; 
Scott  V.  Com.  4  Mete.  (Ky.)  227.  83  Am.  Dec.  461; 
Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep. 
465;  Com.  v.  Rogers.  7  Mete.  (Mass.)  500,  41  Am. 
Dec.  458.  Beale's  Cas.  235;  State  v.  Pike,  49  N.  H. 
399.  6  Am.  Rep.  533;  State  v.  Jones,  50  N.  H.  369, 
9  Am.  Rep.  242;  Blackburn  v.  State,  23  Ohio  St. 
146.  165;  Com.  v.  Hosier,  4  Pa.  St.  264;  Coyle  v. 
Com.,  100  Pa.  St.  573,  45  Am.  Rep.  397;  Taylor  v. 
Com..  109  Pa.  St.  262;  Com.  v.  Wireback,  190  Pa. 
St  138;  Dejaruette  v.  Com.,  75  Va.  SG7.  877. 

In  Com.  V.  Mosler,  4  Pa.  St.  264.  it  was  said  by 
Chief  Justice  Gibson:  "There  may  bo  an  unseen 
ligament  pressing  on  the  mind,  drawing  it  to  con- 
sequences which  it  sees,  but  cannot  avoid,  and 
placing  it  under  coercion,  which,  while  its  results 
are  clearly  perceived,  is  incapable  of  resistance. 
The  doctrine  which  acknowledges  this  mania  is 
dangerous  in  Its  relations,  and  can  be  recognized 
only  in  the  clearest  cases.  It  ought  to  be  shown 
to  have  been  habitual,  or  at  least  to  have  evinced 
itself  In  more  than  a  single  Instance."  This  was 
approved  In  Coyle  v.  Com..  100  Pa.  St.  573,  45 
Am.  Rep.  397. 

Compare  Scott  v.  Com..  4  Mete.  (Ky.)  227,  83 
Am.  Dec.  461.  where  It  was  held  that  the  disease 
need  not  have  manifested  Itself  In  former  acts  of 
like  character. 

Leading  Case:     In  Parsons  v.  State,  81  Ala.  577, 
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pulse  must  be  the  result  of  disease  of  the 


60  Am.  Rep.  193,  Beale's  Cas.  242,  the  leading  au- 
thorities and  cases  on  insanity  as  a  defense  were 
exhaustively  reviewer],  and  it  was  held,  on  reason- 
ing that  is  unanswerable,  that,  if  there  is  such  a 
state  of  mind  as  insane  irresistible  impulse,  it 
must  constitute  an  exemption  from  responsibility, 
and  that  the  court  has  no  right  to  say  that  it  does 
not  exist,  but  must  leave  that  question  to  the  Jury. 
It  was  said:  "We  think  that  the  inquiries  to  be 
submitted  to  the  jury,  in  every  criminal  trial 
where  the  defense  of  insanity  is  interposed  are 
these : 

First:  Was  the  defendant,  at  the  time  of  the 
commission  of  the  alleged  crime,  as  a  matter  of 
fact,  afflicted  with  a  disease  of  the  mind,  so  as 
to  be  either  idiotic  or  otherwise  insane? 

Second:  If  such  be  the  case,  did  he  know  right 
from  w'long,  as  applied  to  the  particular  act  in 
question?  If  he  did  not  have  such  knowledge,  he 
is  not  legally  responsible. 

Third.  If  he  did  have  such  knowledge,  he 
may  nevertheless  not  be  legally  responsible  if  the 
two  following  conditions  concur:  (1)  If,  by  reason 
of  the  duress  of  such  mental  disease,  he  had  so 
far  lost  the  power  to  choose  between  the  right 
and  wrong,  and  to  avoid  doing  the  act  in  question, 
as  that  his  free  agency  was  at  the  time  destroyed; 
(2)  and  if.  at  the  same  time,  the  alleged  crime  was 
so  connected  with  such  mental  disease,  in  the  re- 
lation of  cause  and  effect,  as  to  have  been  the 
product  of  it  solely." 

This  doctrine  was  clearly  recognized  by  Lord 
Denman  in  England  before  the  McNaghten  Case, 
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mind ;  "*^  aud  it  must  be  irresistible,  or,  in 
other  words,  the  disease  iinist  exist  ^'to  such 


referred  to  in  a  preceding  section.  In  Reg.  v. 
Oxford,  9  Car.  &  P.  525,  he  said,  referring  to  the 
accused:  "If  some  controlling  disease  was  in 
truth  the  acting  power  within  him,  which  he  could 
not  resist,  then  he  will  not  be  responsible." 

It  has  been  objected  that  it  is  difficult  to  apply 
this  rule;  but,  as  was  said  by  Ju<lge  Sommerville 
in  Parsons  v.  State,  supra,  the  difficulty  does  not 
lie  in  the  rule,  but  is  inherent  in  the  subject  of 
insanity  itself;  and  the  same  objection  applies  to 
the  "right  and  wrong  test,"  and  will  apply  to  any 
other  test. 

In  Hopps  V.  People,  31  111.  385,  83  Am.  Dec.  231, 
the  supreme  court  of  Illinois,  after  expressing 
doubt  as  to  what  the  rule  or  tests  should  be  In 
cases  of  alleged  insanity,  laid  down  this  rule: 
"Whenever  it  should  appear  from  the  evidence 
that,  at  the  time  of  doing  the  act  charged,  the 
prisoner  was  not  of  sound  mind,  but  affected  with 
insanity,  and  such  affection  was  the  efficient  cause 
of  the  act,  and  that  he  would  not  have  done  the 
act  but  for  that  affection,  he  ought  to  be  ac- 
quitted. But  this  unsoundness  of  mind,  or  affec- 
tion of  insanity,  must  be  of  such  a  degree  as  to 
create  an  uncontrollable  impulse  to  do  the  act 
charged,  by  overriding  the  reason  and  judgment, 
and  obliterating  the  sense  of  right  and  wrong  as 
to  the  particular  act  done,  and  depriving  the  ac- 
cused of  the  power  of  choosing  between  them." 
And  see  Dacey  v.  People,  116  111.  555. 

^»2  Boiling   V.    State.    54    Ark,    588 ;    Parsons   v. 
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an  extent  as  to  subjugate  the  intellect,  and 
render  it  impossible  for  the  person  to  do  oth- 
erwise than  yield  thereto."  ^®^  The  act  must 
have  been  the  product  of  the  disease  solely. ^^* 
98.  Moral  and  Emotional  Insanity,  So  Called. 

Whenever  irresistible  impulse  is  relied  up- 
on as  a  defense,  care  must  be  taken  to  dis- 
tinguish between  insane  irresistible  impulse 
— that  is,  irresistible  impulse  resulting  from 
disease  of  the  mind — and  mere  moral  perver- 
sion and  passion.  The  expression  "moral  in- 
sanity" is  often  used,  but,  strictly  speaking,  it 
is  not  insanity  at  all.  It  is  merely  a  pervert- 
ed or  abnormal  condition  of  the  moral  system, 
where  the  mind  is  sound.  It  is  well  settled 
that  there  is  no  exemption  from  responsibility 
merely  because  of  moral  insanity,  or  because 
of  ungovernable  passion,  sometimes  called 
"emotional  insanitv."  ^®^ 


State,  81  Ala.  577,  60  Am.  Rep.  193,  Beale's  Cas. 
242.  and  other  cases  cited  in  the  note  preceding; 
and  post,  §  98. 

293  Taylor  v.  Com.,  109  Pa.  St.  262.  And  see 
Scott  V.  Com.  4  Mete.  (Ky.)  227,  83  Am.  Dec.  461; 
Com.  V.  Wlreback,  190  Pa.  St.  138. 

284  Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep. 
193,  Beale's  Cas.  242;  Green  v.  State,  64  Ark.  523. 

286  Parsons  v.  State,  81  Ala.  677,  60  Am.  Rep. 
193,  Beale's  Cas.  242;   Boswell  Y.  State,  63  AUi. 
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99.  Periodical  Insanity. 

A  man  may  be  periodically  insane, — that 
is,  insane  at  times  only,  with  hiciJ  intervals. 
WTien  sneh  a  man  is  charged  with  a  crime,  the 
question  is,  what  was  his  mental  condition  at 
the  very  time  the  act  was  committed  ?  His 
condition  then,  and  not  before  or  afterwards, 

307.  35  Am.  Rep.  20;  Boiling  v.  State,  54  Ark.  588; 
Williams  v.  State,  50  Ark.  511;  People  v.  Kerri- 
gan, 73  Cal.  222;  Choice  v.  State,  31  Ga.  424,  473, 
Beale's  Cas.  269;  Plake  v.  State,  121  Ind.  433,  16 
Am.  St.  Rep.  408;  Goodwin  v.  State,  96  Ind.  550; 
Guetig  V.  State,  66  Ind.  94,  32  Am.  Rep.  99;  State 
V.  Mewherter,  46  Iowa,  88;  State  v.  Felter,  25 
Iowa,  67;  Spencer  v.  State,  69  Md.  28,  37;  People' 
V.  Mortimer,  48  Mich.  37;  People  v.  Finley,  38 
Mich.  482;  People  v.  Foy,  138  N.  Y.  664;  State  v. 
Murray,  11  Or.  413,  6  Cr.  Law  Mag.  255;  Taylor  v. 
Com.,  109  Pa.  St.  262;  Lynch  v.  Com.,  77  Pa.  St. 
205,  213;  State  v.  Levelle,  34  S.  C.  120,  131;  Leache 
V.  State,  22  Tex.  App.  279,  58  Am.  Rep.  638. 

Construing  the  language  of  the  court  literally, 
moral  insanity  seems  to  have  been  regarded  as  a 
defense  in  Scott  v.  Com.,  4  Mete.  (Ky.)  227,  83 
Am.  Dec.  461,  but  there  can  be  little  doubt  that 
the  court  meant  insane  irresistible  impulse. 

In  a  Connecticut  case  it  was  said  that  moral  in- 
sanity may  reduce  a  homicide  from  murder  in  the 
first  degree  to  murder  in  the  second  degree.  An- 
dersen V.  State,  43  Conn.  514,  21  Am.  Rep.  669. 
But  see  U.  S.  v.  Lee,  4  Mackey  (D.  C.)  489,  64 
Am.  Rep.  293. 


J 
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determines  his  responsibility,^^®  though,  of 
course,  his  condition  before  and  afterwards 
may  be  considered  in  determining  his  condi- 
tion at  the  time,  and  may  give  rise  to  pre- 
sumptions. 

VIII.  RESPONSIBILITY     OF     DRUNKEN     PER- 
SONS. 

100.  In  General. — Drunkenness  famishes  no 
ground  of  exemption  from  responsibility  for 
crime  except  in  the  following  cases: 

1.  Where  it  was  involuntary,  and  so  excessive 

as  to  temporarily  deprive  the  accused  of 
his  reason. 

2.  Where   the   act   was  done   while   suffering 

from    settled    insanity    or    delirium    tre- 
mens. 

3.  Where  it  negatives  the  commission  of  the 

act  by  the  accused. 

4.  Where  it  negatives  the  existence  of  a  spe- 

cific intent,  or  of  a  knowledge  of  facts, 
which    is    an    essential    element    of    the 
crime  charged. 

5.  In   prosecutions  for  murder,  evidence  that 

the  accused  was  drunk  is  immaterial,  ex- 
cept for  the  following  purposes: 
(a)   By  the  weight  of  authority,  it  may  be 

286  u.  S.  V.  Sickles,  2  Hayw.  &  H.  319,  Fed.  Cas. 
No.  16287a;  Guiteau's  Case,  10  Fed.  161;  Free- 
man V.  People,  4  Denio  (N.  Y.)  9,  47  Am.  Dec.  216; 
State  V.  Spencer,  21  N.  J.  Law.  196;  Com.  v.  Win- 
nemore,  1  Brewst.  (Pa.)  356, 
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considered  in  determining  whether 
he  acted  under  provocation  and  not 
from  malice,  if  there  was  provoca- 
tion, but  not  otherwise. 

(b)  And  by  the  weight  of  authority,  it 
may  be  considered  for  the  purpose 
of  determining  whether  he  was  cap- 
able of  the  premeditation  and  de- 
liberation, or  the  specific  intent  to 
kill,  necessary  to  constitute  murder 
in  the  first  degree. 

101.  Voluntary  Drunkenness. 

(a)  In  General, — No  rule  of  law  is  more 
firmly  established,  and  few  have  been  more 
frequently  applied,  than  the  rule  that  volun- 
tary drunkenness  does  not  exempt  a  man  from 
criminal  responsibility  for  his  acts.  A 
drunken  man  is  as  fully  responsible  for  his 
acts  as  a  sober  man,  though  he  may  have  been 
80  drunk  as  to  be  temporarily  deprived  of 
his  reason  and  rendered  incapable  of  know- 
ing what  he  was  doing,  unless  the  fact  of 
dnmkenness  negatives  the  existence  of  a  spe- 
cific intent  or  knowledge,  which  is  an  essen- 
tial ingredient  of  the  particular  offense  charg- 
ed, or  unless  the  accused  was  suffering  from 
delirium  tremens,  or  settled  insanity  result- 
ing from  previous  habits  of  intemperance. 
"This  vice,"*  said  Sir  Matthew  Hale,  "doth 
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deprive  a  man  of  his  reason,  and  puts  many 
men  into  a  perfect,  but  temporary,  frenzy; 
but  by  tlie  Jaws  of  England  such  a  person 
vshall  have  no  ]>rivileges  by  his  voluntary  con- 
tracted madnc^ss,  but  shall  have  the  same  judg- 
ment as  if  he  were  in  his  right  senses. "^®^ 

2»7 1  Hale,  P.  C.  32.  And  see  1  Inst.  247;  3  Inst. 
46;  4  Bl.  Comm.  25.  26;  Beverley's  Case.  4  Coke, 
125a;  Pearson's  Case,  2  Lewin,  C.  C.  144,  Beale's 
Cas.  261;  Burrow's  Case,  1  Lewln,  C.  C.  75; 
Choice  V.  State,  31  Ga.  424,  472,  Beale's  Cas.  269; 
People  V.  Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484, 
Beale's  Cas.  264. 

The  doctrine  is  applied  in  the  following  cases: 
U.  S.  V.  McGlue,  1  Curt.  1;  Fed.  Cas.  No.  15.679; 
U.  S.  V.  Drew,  5  Mason,  28,  Fed.  Cas.  No.  14,993; 
Beasley  v.  State,  50  Ala.  149,  20  Am.  Rep.  292; 
Chrisman  v.  State,  54  Ark.  283,  26  Am.  St.  Rep. 
44;  People  v.  Ferris.  55  Cal.  588;  Garner  v.  State. 
28  Fla.  113,  29  Am.  St.  Rep.  232;  Beck  v.  State,  76 
Ga.  452,  470;  Rafferty  v.  People,  66  111.  118;  Up- 
stone  V.  People,  109  111.  109;  Goodwin  v.  State,  96 
Ind.  550;  Shannahan  v.  Com.,  8  Bush.  (Ky.)  463,  8 
Am.  Rep.  465;  State  v.  Kraemer,  49  La.  Ann.  766; 
Com.  V.  Hawkins,  3  Gray  (Mass.)  463;  Com.  v.  Ma- 
lone,  114  Mass.  295;  People  v.  Garbutt.  17  Mich.  9, 
97  Am.  Dec.  162;  Roberts  v.  People,  19  Mich.  401; 
State  V.  Welch,  21  Minn.  22;  Warner  v.  State,  56 
N.  J.  Law,  686,  44  Am.  St.  Rep.  415;  Flanigan  v. 
People,  86  N.  Y.  554,  40  Am.  Rep.  556;  State  v. 
John,  8  Ired.  (N.  C.)  330,  49  Am.  Dec.  396;  State 
V.  Bundy.  24  S.  C.  439,  58  Am.  Rep.  263;  Evers  v. 
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(6)  Does  not  Aggravate  Offense, — Lonl 
Coke  said  that  drunkenness,  instead  of  ex- 
State,  31  Tex.  Cr.  R.  318,  37  Am.  St.  R.  811;  Car- 
ter V.  State,  12  Tex.  500,  62  Am.  Dec.  539;  State  v. 
Tatro.  50  Vt.  483;  Boswell  v.  Com.  Grat.  (Va.) 
860;  Willis  v.  Com.  32  Grat.  (Va.)  929;  State  v. 
Robinson,  20  W.  Va.  713,  43  Am.  Rep.  799;  State 
V.  Shores,  31  W.  Va.  491,  13  Am.  St.  Rep.  875. 

"If  a  man  chooses  to  get  drunk,"  said  Baron  Al- 
derson,  "it  is  his  own  voluntary  act.  It  is  very 
different  from  madness,  which  is  not  caused  by 
any  act  of  the  person.  That  voluntary  species  of 
madness  which  it  is  in  a  party's  power  to  abstain 
from,  he  must  answer  for."  Rex  v.  Meakin,  7 
Car.  &  P.  297. 

"Such  a  principle  is  absolutely  essential  to  the 
protection  of  life  and  property.  In  the  forum  of 
conscience,  there  is  no  doubt  considerable  differ- 
ence between  a  murder  deliberately  planned  and 
executed  by  a  person  of  unclouded  Intellect,  and 
the  reckless  taking  of  life  by  one  infuriated  by 
intoxication;  but  human  laws  are  based  upon  con- 
siderations of  policy,  and  look  rather  to  the  main- 
tenance of  personal  security  and  social  order  than 
to  an  accurate  discrimination  as  to  the  moral 
qualities  of  individual  conduct.  But  there  is,  in 
truth,  no  injustice  in  holding  a  person  responsi- 
ble for  his  acts  committed  in  a  state  of  voluntary 
intoxication.  It  is  a  duty  which  every  one  owes 
to  his  fellow  men  and  to  society,  to  say  nothing 
of  more  solemn  obligations,  to  preserve,  so  far  as 
it  lies  in  his  own  power,  the  inestimable  gift  of 
reason.    If  it  is  perverted  or  destroyed  by  flx^d  dls- 
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emptini<  a  man  from  criminal  responsibility, 
aggravates  the  uifense,^^®  but  this  is  not  the 
law.28» 

102.  Use  of  Morphine  and  Cocaine. 

It  would  seem  clear  that  if  a  person  volun- 
tarily uses  morphine  and  cocaine,  not  as  ^ 
medicine,  but  for  the  same  reason  for  which 
one  uses  intoxicating  liquors  to  excess,  and 
thereby  puts  himself  in  such  a  condition  as  to 
be  unable  to  reason  or  to  distinguish  between 
right  and  wrong,  he  should  occupy  precisely 
the  same  position  as  one  who  voluntarily  be- 
comes drunk  by  the  use  of  intoxicating 
liquors.  There  seems  to  be  no  good  reason 
for  making  any  distinction.  It  has  been  held, 
however,  in  a  late  Texas  case,  that  the  rule  is 
not  the  same,  and  tliat  a  person  who  is  in  such 
a  condition  bv  reason  of  the  recent  and  volun- 
tary  use  of  morphine  and  cocaine,  even  in 

ease,  though  brought  on  by  his  own  vices,  the  law 
holds  him  not  accountable.  But  if,  by  a  voluntary 
act,  he  temporarily  casts  off  the  restraints  of  rea- 
son and  conscience,  no  wrong  is  acne  lilm  if  he  is 
considered  answerable  for  any  Injury  which,  In 
that  state,  he  may  do  to  others  or  to  society." 
Per  Denio,  J.,  in  People  v.  Rogers,  18  N.  Y.  9.  72 
Am.  Dec.  484,  Beale's  Cas.  264. 

288  3  Inst.  46 ;    Beverley's  Case,  4  Coke,  125  a. 

28»  Mclntyre  v.  People,  38  111.  514. 
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conjunction    with    the    use    of    intoxicating 
liquors,  is  not  responsible.^**" 

103.  Drunkenness  of  Insane  Person. 

If  a  person  is  insane  to  sueli  an  extent  as 
to  be  irresponsible,  under  the  rules  govern- 
ing the  criminal  responsibility  of  insane  per- 
sons,^®^  the  fact  that  he  is  also  voluntarily 
drunk  at  the  time  he  commits  an  act  docs  not 
render  him  responsible.  ^*It  is  as  possible 
for  an  insane  man  to  get  drunk  as  a  sane  one. 
The  addition  of  drunkenness  to  insanity  does 
does  not  withdraw  from  such  person  the  pro- 
tection due  to  insanity,  but,  where  a  person 
commits  homicide  during  drunkenness,  re- 
liance must  be  placed  upon  the  original  in- 

200  Edwards  v.  State,  38  Tex.  Cr.  R.  386.  In 
this  case,  the  charge  was  assault  with  intent  to 
murder,  and  the  decision  may  be  sustained  be- 
cause of  the  rule  that  voluntary  drunkenness, 
even  from  intoxicating  liquors,  may  be  shown  to 
negative  the  existence  of  a  necessary  specific  in- 
tent. §  107.  The  court,  however,  clearly  held, 
contrary  to  reason,  it  seems,  that  temporary  in- 
sanity from  the  voluntary  use  of  cocaine  and  mor- 
phine is  not  subject  to  the  same  rules  as  tem- 
porary insanity  from  the  voluntary  use  of  intoxi- 
cating liquors. 

2B1  Ante,  §  93  et  seq. 
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sanity  itself,  and  not  upon  the  subsequent 
(irunkenness."^^^ 

104.  Involuntary  Drunkenness. 

The  rule  that  drunkenness  is  no  defense 
does  not  apply  in  the  case  of  involuntary 
drunkenness,  ns  where  a  man  is  intoxicated 


202  state  V.  Kraemer,  49  La.  Ann.  706,  774; 
Choice  V.  State,  31  Ga.  424,  472,  Beale's  Cas.  269; 
TerriU  v.  State,  74  Wis.  278;  People  v.  Cummins, 
47  Mich.  334.  And  see  Edwards  v.  State,  38  Tex. 
Cr.  R.  386. 

In  a  late  Louisiana  case  it  was  held  that,  when 
a  charge  of  murder  is  defended  on  the  ground  that 
the  accused  was  laboring  under  delirium  tremens 
at  the  time  of  the  commitment  of  the  act,  and  that 
he  was  therefore  unable  to  know,  realize,  or  ap- 
preciate what  he  was  doing,  the  delirium  tremens 
must  be  shown  to  have  antedated  the  fit  of  drunk- 
enness during  which  the  act  was  committed.  The 
court  said :  "In  other  words,  if  a  person,  being  in 
possession  of  his  mental  faculties,  voluntarily  gets 
into  a  fit  of  drunkenness,  and  during  such  drunk- 
enness commits  a  homicide  under  a  diseased  men- 
tal condition,  occasioned  by  the  same,  he  cannot 
set  up  such  diseased  mental  condition  as  an  ex- 
cuse for  his  act;  that,  in  order  that  a  man  should 
stand  excused  for  a  homicide  committed  during 
drunkenness,  and  while  in  a  diseased  mental  con- 
dition, the  diseased  mental  condition  which  ex- 
cuses the  homicide  should  be  able  to  be  success- 
fully urged  as  an  excuse  for  the  act  of  getting 
drunk."     State  v.  Kraemer,  49  La.  Ann.  766. 
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by  liquor  which  he  has  been  compelled  to 
drink  against  his  will,  or  which  has  been  pre- 
scribed by  a  physician.^®^.  Drunkenness  is 
not  to  be  regarded  as  involuntary,  within  this 
exception,  however,  merely  because  it  is  the 
result  of  an  inordinate  and  irresistible  appe- 
tite for  drink,  overcoming  the  will  and 
amounting  to  a  discase.^^*  Xor,  it  seems,  is 
there  any  exemption  from  responsibility 
merely  because  a  man,  by  reason  of  previ- 
ous injury  to  his  head  or  brain,  or  other  con- 
stitutional infirmity,  is  more  liable  to  be 
maddened  by  liquor  than  another  man.^®^ 

105.  Settled  Insanity  or  Delirium  Tremens. 

The  general  rule  that  voluntary  drunken- 
ness is  no  defense  does  not  apply  in  the  case 

233 1  Hale,  P.  C.  32 ;  Pearson's  Case,  2  Lewin,  C. 
C.  144,  Beale's  Cas.  261.  And  see  People  v.  Rob- 
inson, 2  Park.  Cr.  R.  (N.  Y.)  235. 

2W  Flanigan  v.  People,  86  N.  Y.  554,  40  Am.  Rep. 
556;  Choice  v.  State,  31  Ga.  424.  472.  Beale's  Cas. 
269. 

2»3  Choice  y.  State,  supra. 

It  is  said  by  Wharton  that  drunkenness  is  not 
to  be  regarded  as  voluntary  when  it  is  the  result 
of  moderate  and  customary  indulgence,  and  is 
caused  by  some  temporary  disease  or  debility,  or 
unsuspected  susceptibility.  1  Whart.  Crim.  Law 
(10th  Ed.)  §  55.  citing  Roberts  v.  People,  19  Mich. 
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of  settled  insanity,  or  delirium  tremens,  re- 
sulting from  previous  habits  of  intemperance, 
for  such  a  condition  is  the  remote,  and  not 
the  immediate,  cause  of  the  voluntary  drink- 
ing, and  the  law  does  ordinarily  regard  re- 
mote causes.^®^  Such  insanity  will  exempt 
one  from  responsibility  under  the  same  cir- 
cumstances, but  only  under  the  same  circum- 
stances, that  insanity  from  any  other  cause 
would  exempt  hiin.^®^ 

106.  Drunkenness   may    Negative    Commission    of 
tlie  Act. 

The  fact  that  the  accused  was  drunk  at  or 

about  the  time  the  deed  with  which  he  is 


401,  and  Rogers  v.  State,  33  Ind.  543.  See  Mc- 
Cook  V.  State,  91  Ga.  740. 

206  Per  Mr.  Justice  Story  in  U.  S.  v.  Drew,  5 
Mason,  28,  Fed.  Cas.  No.  14,993. 

207 1  Hale,  P.  C.  32;  Reg.  v.  Davis,  14  Cox,  C.  C. 
563,  Beale's  Cas.  262;  U.  S.  v.  Drew,  5  Mason,  28, 
Fed.  Cas.  No.  14,993;  People  v.  Rogers,  18  N.  Y.  9, 
72  Am.  Dec.  484,  Beale's  Cas.  264;  and  see  U.  S.  v. 
McGlue,  1  Curt.  1,  Fed.  Cas.  No.  15,679;  Beasley 
V.  State,  50  Ala.  149,  2  Am.  Rep.  292;  Upstone  v. 
People,  109  111.  169;  Wagner  v.  State,  116  Ind.  181; 
Erwin  v.  State,  10  Tex.  App.  700;  Carter  v.  State, 
12  Tex.  500,  62  Am.  Dec.  539;  Evers  v.  State.  31 
Tex.  Cr.  R.  318,  37  Am.  St.  Rep.  811:  People  v.  Rob- 
inson. 2  Park  Cr.  R.  (N.  Y.)  235;  Boswell  v.  Com.. 
20  Grat.  (Va.)  860;    State  v.  Robinson.  20  W.  Va. 
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charged  was  committed  may  always  be  proven 
if  it  tends  to  show  that  he  could  not  have  com- 
mitted the  deed,  the  evidence  being  admitted 
in  such  case,  i.ot  to  exempt  him  from  re- 
sponsibility for  an  act  done  by  him,  but  to 
show  that  some  other  person,  and  not  he, 
must  have  committed  it.^^® 

107.  Drunkenness    may    Negative    Specific    Intent 
or  Knowledge. 

{a) Specific  Intent,  —  Proof  of  drunken- 
ness, though  voluntary,  is  also  admissible, 
and  mav  constitute  a  defense,  when  the  accus- 
ed  is  charged  with  an  offense  of  which  somo 
specific  intent  is  an  essential  element.  As 
the  offense  cannot  be  committed  without  such 
an  intent,  if  the  fact  of  drunkenness  nega- 
tives its  existence,  as  where  it  appears  that 
the  accused  was  vo  drunk  that  he  could  not 
have  entertained  such  an  intent,  it  necessarilv 

713.  43  Am.  Rep.  799;    State  v.  Hand.  2  Hard.  (Del.) 
149,  1  Mary.  546. 

288  Thus,  drunkenness  may  be  shown  when  it 
tends  to  prove  an  alibi,  as  where  It  Is  shown  that 
the  accused,  shortly  before  the  time  the  act  was 
done,  was  at  another  place,  and  in  such  a  state  of 
drunkenness  that  he  could  not  have  been  at  the 
place  where  the  act  was  done.  Ingalls  v.  State,  48 
ViTis.  647. 
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constitutes  a  complete  iiefense.*"'  There  is 
some  conflict  in  the  decisions,  but  by  the 
weight  of  authority  this  principle  admits 
proof  of  dninkenne-s  in  prosecutions  for  as- 
sault with  intent  t-:*  kill,  to  wound,  to  rape, 
or  to  rob.  in  which  it  is  necessary  to  prove 
the  specific  intent  to  kill,  to  wound,  to  rape, 
or  to  rob;^^^  and  in  prosecutions  for  burg- 
lary, wherein  a  specific  intent  to  commit  a 
felonv  must  be  shown  :^^'  for  larcenv  or 
robberv,  wherein  an  intent  to  steal, — the  ani- 


2M  step.  Dig.  Crim.  Law.  Art.  29;  Reg.  v.  Doody. 
6  Cox.  C.  C.  463.  Beale's  Cas.  261;  People  v.  Walk- 
er, 38  Mich.  156.  Beale's  Cas.  271;  Roberts  v.  Peo- 
ple. 19  Mich.  401,  416;  Loza  v.  State.  1  Tex.  App. 
488.  28  Am.  Rep.  416;  CHne  v.  State,  43  Ohio  St. 
332;  State  v.  Garvey.  il  Minn.  154;  People  v.  Fer- 
ris, 55  Cal.  588;  Garner  v.  State,  28  Fla.  113,  29 
Am.  St.  Rep.  232;  Chrisman  v.  State,  54  Ark.  283, 
26  Am.  St.  Rep.  44;  People  v.  Robinson.  2  Park. 
Cr.  R.  (X.  Y.)  235. 

300 Roberts  v.  People,  19  Mich.  401,  416;  Crosby 
V.  People.  137  HI.  325;  CHne  v.  State.  43  Ohio  St 
332;  State  v.  Garvey.  11  Minn.  154;  Reagan  v. 
State,  28  Tex.  App.  227,  19  Am.  St.  Rep.  833;  Whit- 
ten  V.  State,  115  Ala.  72;  Chrisman  v.  State,  54 
Ark.  283.  26  Am.  St.  Rep.  44. 

301  State  V.  Bell,  29  Iowa.  ^16;  Schwabacher  v. 
People.  165  111.  618.  Contra.  State  v.  Shores.  31 
W.  Va.  491.  13  Am.  St.  Rep.  875.  886. 
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mus  furandi, — must  be  shown  ;^^^  for  an  at- 
tempt to  commit  a  crime,  wherein  it  must  \yi 
shown  that  tliere  was  the  specific  intent  to 
commit  the  particular  crime  charged  to  have 
been  attempted  \^^^  for  perjury  ;^^'*  for  brib- 
p^^,  .305  Qj,  fQj.  forgery.^^® 

(b)Knoudedge, — On  the  same  principle, 
proof  of  voluntfirv  drunkenness  may  be  shown 
to  negative  the  existence  of  a  knowledge  of 
particular  facts,  when  such  knowledge  is  an 
essential  element  of  tlie  offense  charged,  as  in 
prosecutions  for  passing  counterfeit  money 
or  uttering  a  forged  instrument,  in  which  it 


.^'•2  People  V.  Walker,  38  Mich.  156,  Beale's  Cas. 
271;  Wood  v.  State,  34  Ark.  341,  36  Am.  Rep.  13; 
State  V.  Schingen.  20  Wis.  74,  78;  Loza  v.  State,  1 
Tex.  App.  488.  28  Am.  Rep.  416;  Bartholomew  v. 
People,  104  111.  601.  Contra,  Dawson  v.  State,  16 
Ind.  428.  79  Am.  Deo.  439. 

303  Reg.  V  .Doody,  6  Cox,  C.  C.  16^.  Beale's  Cas. 
261  (where  the  charge  was  attempt  to  commit  sui- 
cide);  Reagan  v.  State,  28  Tex.  App.  227,  19  Am. 
St  Rep.  833  (where  the  charge  was  attempt  to 
rape). 

304  Lytle  V.  State,  31.  Ohio  St.  196;  Lyle  v.  State, 
31  Tex.  Cr.  R.  103.     Compare  People  v.  Willey,  2   . 
Park.  Cr.  R.   (N.  Y.)   19  and  Schaller  v.  State,  14 
Mo.  502. 

305  White  V.  State,  103  Ala.  72. 
»o«  People  V.  Blake,  65  Cal.  275. 
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is  necessary  to  allege  and  prove  that  the  ac- 
cused knew  that  the  money  was  counterfeit 
or  the  instrument  forged.^^"  The  same 
would  seem  to  be  true  of  a  prosecution  for  il- 
legally votiiie:  at  an  elcction.^^® 

(c)  Degree  of  Dninkenness. — Voluntary 
drunkenness  is  no  defense,  even  when  a  spe- 
cific intent  or  a  guilty  knowledge  is  an  essen- 
tial element  of  the  crime  charged,  unless  the 
accused  was  so  drunk  as  to  be  mentally  incap- 
able of  entertaining  the  requisite  intent,  or 
of  possessing  the  requisite  knowledge.  It  is 
onlv  material  when  it  negatives  the  existence 
of  such  intent  or  knowledge.^®® 


3«'7  Pigman  v.  State,  14  Ohio,  555,  45  Am.  Dec. 
558;  U.  S.  V.  Roudenbuph,  Baldw.  514,  Fed.  Cas. 
No.  16,198. 

308  People  V.  Harris,  29  Cal.  678.  But  see  State 
V.  Welch.  21  Minn.  22,  where  it  was  held  that 
drunkenness  could  not  be  shown  on  a  prosecution 
for  illegally  voting  twice  at  an  election.  See,  to 
the  same  effect,  McCook  v.  State,  91  Ga.  740. 

300  u.  S.  V.  Roudenbush,  Baldw.  51  i.  Fed.  Cas.  No. 
16,198.  In  this  case  it  was  said  by  Judge  Bald- 
win: "If  the  mind  stiU  acts, — if  its  reasoning 
and  discriminating  faculty  remains. — a  state  of 
partial  intoxication  affords  no  ground  of  a  favora- 
ble presumption  in  favor  of  an  honest  or  Innocent 
intention,  in  cases  where  a  dishonest  and  criminal 
intention  would  be  fairly  inferred  from  the  com- 
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108.  Homicide  Cases. 

(a)  Murder  at  Common  Law, — The  appli- 
cation of  the  principles  stated  above  to  homi- 
cide cases  is  of  so  much  importance  as  to  re- 
quire special  mention.  As  will  be  shown  in 
a  subsecjuent  chapter,  to  constitute  murder  at 
common  law  it  is  not  necessary  that  there 
shall  be  a  specific  intent  to  kill,  but  it  is  suf- 
ficient to  show  malice  generally,  or  implied 
malice,  as  by  showing  the  deliberate  use  of  a 
deadly  weapon  without  justification  or  ex- 
cuse.^^^  It  is  well  settled,  therefore,  that,  oji 
a  prosecution  for  murder  at  common  law,  vol- 
untary drunkenness,  however  excessive,  is  no 
defense.  It  neither  excuses  nor  mitigates  the 
offense.^'' 


mission  of  the  same  act  when  sober.  The  simple 
question  is,  did  he  know  what  he  was  about?"  See, 
also  Reagan  v.  State,  28  Tex.  App.  227,  19  Am.  St. 
Rep.  833;  Warner  v.  State,  56  N.  J.  Law,  686,  44 
Am.  St  Rep.  415. 

»io  Post,  §  244. 

»ii  U.  S.  V.  McGlue,  1  Curt.  1,  Fed.  Cas.  No.  15,- 
679;  People  v.  Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484, 
Beale's  Cas.  264;  Flanigan  v.  People,  86  N.  Y.  554, 
40  Am.  Rep.  556;  Choice  v.  State.  31  Ga.  424,  472, 
Beale's  Cas.  269;  State  v.  John,  8  Ired.  (N.  C.)  330, 
49  Am.  Dec.  396;  People  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162;  State  v.  Kraemer,  49  La.  Ann. 
766;  Willis  v.  Com.,  32  Grat.  (Va.)  929;   State  v. 
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(b)  Statutory  Degrees  of  Murder  (i) 
First  Degree, — In  many  states,  however, 
murder  is  by  statute  divided  into  degrees,  and 
an  actual  intent  to  kill,  or  some  deliberation 
and  premeditation,  is  made  necessary  to  con- 
stitute murder  in  the  first  degree,  but  not  to 
constitute  murder  in  the  second  degree.^*^ 
In  these  jurisdictions,  by  the  decided  weight 
of  authoritv,  drunkenness  mav  be  shown  to 
negative  the  existence  of  such  a  state  of  mind, 
and  so  to  show  that  a  homicide  was  not  mur- 
der in  the  first  degree.^ ^"  The  fact  of  drunk- 
Robinson.  20  W.  Va.  713.  43  Am.  Rep.  799;  Shan- 
nahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep.  465; 
Beasley  v.  State.  50  Ala.  149,  20  Am.  Rep.  292; 
State  V.  Bundy,  24  S.  C.  439,  58  Am.  Rep.  262; 
State  V.  Tatro,  50  Vt.  483;  Carter  v.  State.  12  Tex. 
500.  62  Am.  Dec.  539;  Upstone  v.  People.  109  111. 
169. 

The  case  of  GoUiher  v.  Com.,  2  Duv.  (Ky.)  163, 
87  Am.  Dec.  493,  seems  to  be  opposed  to  this  well- 
settled  doctrine. 

812  Post,  §  251,  et  seq. 

313  In  some  states,  this  doc  trine  is   not  recog 
nized.     People  v.  Rogers,  18  N.  Y.  9,  72  Am.  Dec. 
484,  Beale's  Cas.  264;  Flanigan  v.  People.  86  N.  Y. 
554.  40  Am.  Rep.  656;    State  v.  Tatro,  50  Vt.  483. 

The  doctrine  however,  is  a  sound  one,  and  has 
been  recognized  by  the  supreme  court  of  the  Uni- 
ted States,  and  by  most  of  the  state  courts.  Hopt 
V.  People,  104  U.  S.  631:  Boswell  v.  Com.,  20  Grat 
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enness  will  not  mitigate  the  offense,  if  it  was 
in  fact  committed  willfullv,  dcliberatelv,  and 
premeditatedly,  but  it  may  be  proved,  and  is 
entitled  to  weight  in  so  far  only  as  it  tends  to 
show  that  tlie  accused  was  not  in  such  a  state 
of  mind  as  to  be  capable  of  acting  with  that 
deliberation  and  premeditation  that  is  re- 
quired by  the  statutes  to  constitute  murder  in 
the  first  degree.^ ^* 

(^)  Second   Degree, — Xeither   an   actual 

(Va.)  860;  Willis  v.  Com.,  32  Grat.  (Va.)  929;  Gar- 
ner V.  State,  28  Fla.  113.  29  Am.  St.  Rep.  232;  Com. 
V.  Dorsey,  103  Mass.  412;  Shannahan  v.  Com.,  8 
Bush  (Ky.)  463,  8  Am.  Rep.  465;  Pirtle  v.  State,  9 
Humph.  (Tenn.)  663;  Lancaster  v.  State,  2  Lea 
(Tenn.)  575;  Jones  v.  Com.,  75  Pa.  St.  403;  Keenan 
V.  Com..  44  Pa.  St.  55,  84  Am.  Dec.  414;  State  v. 
Robinson,  20  W.  Va.  713,  43  Am.  Rep.  799;  People 
V.  Belencia,  21  Cal.  544;  People  v.  Williams,  43 
Cal.  344;  State  v.  Johnson.  40  Conn.  136,  Beale*s 
Caa.  270;  State  v.  Johnson,  40  Conn.  136.  41  Conn. 
584;  State  v.  Trivas,  32  La.  Ann.  1086.  36  Am.  Rep. 
293;  Schlenker  v.  State,  9  Neb.  241;  Wilson  v. 
State.  60  N.  J.  Law,  171;  State  v.  Faino,  2  Hard. 
(DeL)  153,  1  Marv.  492;  Evers  v.  State,  31  Tex.  Cr. 
R.  318,  37  Am.  St.  Rep.  811. 

814  Gamer  v.  State,  28  Fla.  113,  29  Am.  St.  Rep. 
232;  Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am. 
Rep.  465;  Warner  v.  State,  56  N.  J.  Law,  686,  44 
Am.  St.  Rep.  415;  and  other  cases  cited  in  the 
note  preceding. 
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intent  to  kill  nor  premeditation  is  necessary 
under  the  statutes  to  constitute  murder  in  the 
second  degree,  but  general  or  implied  malice 
is  sufficient,  as  in  the  ease  of  murder  at  com- 
mon law."**^^  Drunkenness,  therefore,  is  no 
defense  on  a  charge  of  this  degree  of  mur- 
der.3^« 

(-J)  Inlenf  Conreivcd  Before  Becoming 
Drunk. — Even  in  a  prosecution  for  miirde*" 
in  the  first  degree,  the  fact  that  the  accused 
was  drunk  when  he  committed  the  deed  is  im- 
material, if  ho  had  determined  to  commit  it 
before  l)ecoming  drunk.^^" 

(c)  Manslaufjliter, — The  extent  to  which 
drunkenness  mav  be  shown  at  common  law  to 


315  Post,  §  254. 

;« If.  Bos  won  V.  Com.,  20  Grat.  (Va.)  860;  State  v. 
Robinson,  20  W.  Va.  713.  43  Am.  Rep.  799:  Jones 
V.  Com..  7r>  Pa.  St.  403;  Wilson  v.  State,  60  N.  J. 
Law,  171;  Evers  v.  State.  31  Tex.  Cr.  R.  318,  37 
Am.  St.  Rep.  811. 

«i7  If  a  man,  while  sober,  deliberately  resolves 
to  kill  another,  and  then  drinks  for  the  purpose  of 
nerving  himself  to  the  commission  of  the  deed,  and 
kills  the  other  when  he  is  so  drunk  as  to  be  In- 
capable of  forming  such  a  design,  and  temporarily 
unconscious  of  what  he  Is  doing,  he  Is  still  guilty 
of  murder  in  the  first  degree.  State  v.  Robinson, 
20  W.  Va.  713,  43  Am.  Rep.  799;  Gamer  v.  State, 
28  Fla.  113,  29  Am.  St.  Rep.  232. 
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reduce  a  homicide  from  murder  to  voluntary 
manslauirhter  is  not  altogetlier  clear.^'^  The 
weight  of  authority  is  in  favor  of  the  rule 
that,  if  the  homicide  was  committed  after 
such  provocation  as  the  law  deems  adequate 
to  reduce  a  killing  imder  the  influence  of  pas- 
sion and  heat  of  blood  caused  therebv  to  man- 
slaughter,  evidence  that  the  accused  was 
drunk  at  the  time  of  the  homicide  mav  be  ad- 
mitted  and  considered  in  determining  wheth- 
er the  killing  was  in  the  heat  of  blood  caused 
by  the  provocation,  or  whether  it  was  with 
malice.*^®  But  it  must  be  regarded  as  set- 
tled that  the  mere  fact  of  drunkenness  will 
not  reduce  to  manslaughter  a  homicide  com- 
mitted on  inadequate  provocation,  or  on  ade- 
quate provocation  after  the  lapse  of  a  reason 
able  time  for  the  blood  to  cool.  Tn  other 
words,  if  the  provocation  would  not  reduce  a 
homicide  by  a  sober  man  from  murder  to 

318  As  to  what  constitutes  voluntary  manslaugh- 
ter, see  poBt»  S  255.  et  seq. 

si»Rex  v.  Thomas,  7  Car.  &  P.  817;  People  v. 
Rogers,  18  N.  T.  9,  72  Am.  Dec.  484,  Beale's  Cas. 
264.  See,  also,  Mclntyre  v.  People,  38  111.  514; 
Rafferty  v.  People,  86  111.  118;  Malone  v.  State,  49 
Ga.  210;  Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8 
Am.  Rep.  465.  And  see  Peterson's  Case.  2  Lewin, 
C.  C.  144,  Beale's  Cas.  261. 
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manslaughter,  it  will  not  so  reduce  a  homicide 
by  a  drunken  man.^^^ 

iX.  RESPONSIBILITY  OF  CORPORATIONS. 

109.  In  General. — A  corporation  Is  liable  to  In- 
dictment^ 

1.  For  nonfeasance. 

2.  By  the  weight  of  authority,  for  misfeasance, 

if  the  offense  does  not  involve  the  ele- 
ment of  personal  violence  or  the  element 
of  malice  or  actual  criminal  intent. 

3.  But  it  seems  that  it  is  not  indictable  for  an 

offense  of  which  malice  or  an  actual 
criminal  intent  is  an  essential  element. 

4.  It  is  not  indictable  for  felony. 

110.  Nonfeasance.  r 

In  view  of  the  fact  that  a  corporation  is,  in 

320  Rex  V.  Carroll,  7  Car.  &  P.  145;  People  v. 
Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484,  Beale's  Cas. 
264;  Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am. 
Rep.  465;  Com.  v.  Hawkins,  3  Gray  (Mass.)  463; 
Keenan  v.  Com.,  44  Pa.  St.  55,  84  Am.  Dec.  414; 
Garner  v.  State,  28  Fla.  113,  29  Am.  St.  Rep.  232; 
Mclntyre  v.  People,  38  111.  514;  RafTerty  v.  Peo- 
ple, 66  111.  118;  State  v.  Tatro,  50  Vt.  483. 

In  Shannahan  v.  Com.,  supra.  It  was  said :  "The 
proper  rule  is  that  one  in  a  state  of  voluntary  in- 
toxication is  subject  to  the  same  rule  of  conduct, 
and  to  the  same  rules  and  principles  of  law,  that  a 
sober  man  is;  and  that,  where  a  provocation  is  of- 
fered, and  the  one  offering  it  is  killed,  if  it  miti- 
gates the  offense  of  the  man  drunk,  it  should  also 
mitigate  the  ofTense  of  the  man  sober." 
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the  language  of  Chief  Justice  Marshall,  "an 
artificial  being,  invisible,  intangible,  and  ex- 
isting only  in  contemplation  of  law,"  it  was 
at  one  tme  doubted  whether  a  corporation 
could  be  guilty  of  any  crime.  Lord  Holt  is 
reported  as  having  said  that  "  a  corporation  is 
not  indictable,  but  the  particular  members  of 
it  are."'^^  This,  however,  is  not  now  the  law. 
A  corporation  cannot  be  imprisoned,  but  it 
may  be  deprived  of  its  charter,  or  it  may  be 
fined ;  and  it  is  now  well  settled  that  it  may 
be  indicted  and  fined  for  offenses  consisting 
in  mere  nonfeasance,  as  for  failure  to  repair 
a  public  road  or  a  bridge,  or  to  perform  other 
duties  imposed  upon  it  by  law.^^^ 

S21  Anon.,  21  Mod.  559. 

322  Reg.  V.  Birmingham  &  G.  R.  Co..  3  Q.  B. 
223.  9  Car.  &  P.  469;  Louisville,  etc.,  R.  Co.  v. 
Com.,  13  Bush  (Ky.)  388,  26  Am.  Rep.  205;  State 
V.  City  of  Portland,  74  Me.  268,  43  Am.  Rep.  586; 
State  V.  Godwinsville,  etc.,  Road  Co..  49  N.  J. 
Law,  266,  60  Am.  Rep.  611;  Susquehanna  &  B. 
Turnpike  Road  Co.  v.  People.  15  Wend.  (N.  Y.) 
267;  People  v.  Albany  Corp.,  11  Wend.  (N.  Y.) 
539,  27  Am.  Dec.  95;  Delaware  Division  Canal 
Co.  V.  Com.,  60  Pa.  St.  367,  100  Am.  Dec.  570; 
Louisville,  etc.,  R.  Co.  v.  State,  3  Head  (Tenn.) 
523,  75  Am.  Dec.  778.  State  v.  Monongahela 
River  R.  Co.,  37  W.  Va.   108;    Com.  v.   Central 
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111.  Misfeasance. 

In  several  of  the  earlier  cases  a  distinction 
was  made,  with  respect  to  the  criminal  respon- 
sibility of  corporations,  between  nonfeasance 
and  misfeasance,  and,  while  it  was  conceded 


Bridge    Corp.,    12    Cush.    (Mass.)    242.  *  And    see 
7  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  841,  842. 

It  was  said  by  Bigelow,  J.,  in  Com.  v.  Pro- 
prietors of  New  Bedford  Bridge,  2  Gray  (Mass.) 
339,  Beale's  Cas.  277:  Corporations  cannot  be 
indicted  for  offenses  which  derive  their  crim- 
inality from  evil  intention,  or  which  consist  in 
a  violation  of  those  social  duties  which  apper- 
tain to  men  and  subjects.  They  cannot  be  guilty 
of  treason  or  felony,  of  perjury,  or  offenses 
against  the  person.  But  beyond  this  there  is  no 
good  reason  for  their  exemption  from  the  con- 
sequences of  unlawful  and  wrongful  acts  com- 
mitted by  their  agents  in  pursuance  of  authority 
derived  from  them.  Such  a  rule  would,  in  many 
cases,  preclude  all  adequate  remedy,  and  render 
reparation  for  an  injury  committed  by  a  cor- 
poration impossible,  because  it  would  leave  the 
only  means  of  redress  to  be  sought  against  irre- 
sponsible servants,  instead  of  against  those  who 
truly  committed  the  wrongful  act  by  com- 
manding it  to  be  done.  There  is  no  principle 
of  law  which  would  thus  furnish  immunity  to  a 
corporation.  If  they  commit  a  trespass  on  pri- 
vate property,  or  obstruct  a  way,  to  the  special 
injury  and  damage  of  an  individual,  no  one  can 
doubt  their  liability  therefor.  In  like  manner, 
and  for  the  same  reason,  if  they  do  similar  acts. 
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that  an  indictment  would  lie  for  nonfeasance, 
it  was  held  that  it  would  not  lie  for  misfeas- 
ance, as  for  a  nuisance  in  erecting  a  dam 
across  a  navigable  river,*"^^'^  or  in  obstructin^<<: 

to  the  inconvenience  and  annoyance  of  the  pub- 
lic, they  are  responsible  in  the  form  and  mode 
appropriate  to  the  prosecution  and  punishment 
of  such  offenses." 

Thus,  in  Susquehanna  &  B.  Turnpike  Road 
Co.  V.  People,  15  Wend.  (N.  Y.)  267,  it  was  held 
that  a  turnpike-road  company  was  liable  to  in- 
dictment at  common  law  for  suffering  Its  road  to 
be  out  of  repair. 

And  in  Com.  v.  Central  Bridge  Corp.,  12  Cush. 
(Mass.)  242,  it  was  held  that  a  provision  in  the 
charter  of  a  toll-bridge  corporation,  that  the 
bridge  should  "at  all  times  be  kept  in  good,  safe, 
and  passable  repair.'*  required  the  company  to 
light  the  bridge,  if  necessary  to  make  it  safe 
and  convenient  for  passage  at  night,  and  that  an 
Indictment  would  lie  for  failure  to  do  so. 

And  in  Louisville,  etc.,  R.  Co.  v.  Com.,  13  Bush 
(Ky.)  388,  26  Am.  Rep.  205,  it  was  held  that  it 
was  the  duty  of  a  railroad  company  to  cause 
signals  to  be  given,  where  the  safety  of  travelers 
on  intersecting  roads  demanded  that  a  warning 
should  be  given  of  approaching  trains,  and  that 
an  habitual  failure  to  give  such  signals  or  warn- 
ings was  an  indictable  nuisance. 

823  state  V.  Great  Works  Milling,  etc.,  Co.,  20 
Me.  41,  37  Am.  Dec.  38.  Contra,  State  v.  City  of 
Portland,  74  Me.  268.  43  Am.  Rep.  586. 
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a  highway  by  digging  it  up  and  placing  stoned 
and  dirt  therein.^-*  This  view,  however,  has 
been  almost  universally  repudiated,  and  it 
may  now  be  regarded  as  settled  that  a  corpor- 
ation may  be  indicted  for  niisfeasance  as  well 
as  for  nonfeasance."'**^  Thus,  indictments 
have  been  sustained  against  railroad  compan- 
ies and  other  corporations  for  obstructing  a 
highway  by  positive  acts,  as  by  cutting 
through  the  same,^^®  or  by  building  station 
houses,  depots,  or  other  structures  thereon.^ *^ 
Indictments  have  also  been  sustained  against 
corporations  for  creating  a  nuisance  by  build- 

324  Com.  V.  Swift  Run  Gap  Turnpike  Co.,  2  Va. 
Cas.  362. 

325  Reg.  V.  Great  North  of  England  R.  Co..  9 
Q.  B.  315;  Com.  v.  Proprietors  of  New  Bedford 
Bridge,  2  Gray  (Mass.)  339,  Beale's  Cas.  277; 
Palatka,  etc.,  R.  Co.  v.  State,  23  Fla.  546.  11  Am. 
St.  Rep.  395;  Delaware  Division  Canal  Co.  v. 
Com.,  60  Pa.  St.  367,  100  Am.  Dec.  570;  State  v. 
City  of  Portland,  74  Me.  268,  43  Am.  Rep.  586; 
State  V.  Atchison,  3  Lea  (Tcnn.)  729.  31  Am. 
Rep.  663;  State  v.  Baltimore  &  O.  R.  Co.,  15  W. 
Va.  362.  26  Am.  Rep.  803. 

826  Reg.  V.  Great  North  of  England  R.  Co.,  9 
Q.  B.  315. 

«27  State  V.  Morris  &  E.  R.  Co..  23  N.  J.  Law, 
360;  State  v.  Vermont  Cent.  R.  Co.,  27  Vt  103. 
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ing  a  bridge  across  a  navigable  river,^^®  and 
by  polluting  a  water  course,^^*  for  keeping 
a  disorderly  honse,^^^  for  permitting  gaming 
on  its  premises,^^^  for  taking  nsury,^^^  for 
violation  of  the  Sunday  laws,^^^  and  for  cut- 
ting down  timber  and  obstructing  a  river,  in 
violation  of  r.  statute.^^* 

112.  Offenses  Involving  Personal  Violence  or  Evil 
Intent. 

It  has  been  said  that  a  corporation  cannot 
be  indicted  for  an  offense  involving  the  ele- 

««Com.  V.  Proprietors  of  New  Bedford  Bridge, 
2  Gray  (Mass.)  339,  Beale's  Cas.  277. 

32»In  Rex  V.  Medley,  6  Car.  &  P.  292,  an  In- 
dictment was  sustained  against  a  gas  company 
for  nuisance  in  so  conducting  its  works  as  to 
convey  large  quantities  of  noisome  liquids,  aris- 
ing from  the  manufacture  of  gas,  into  the  river 
Thames,  whereby  the  water  was  polluted,  and 
fish  destroyed.  See,  also.  State  v.  City  of  Port- 
land, 74  Me.  268,  43  Am.  Rep.  586. 

8»o  State  V.  Passaic  County  Agricultural  Soc,  54 
N.  J.  Law.  260. 

»si  Com.  V.  Pulaski  County  A.  &  M.  Ass'n,  92 
Ky.  197. 

«»2  State  V.  Security  Bank  of  Clark,  2  S.  D.  538. 

M3  State  V.  Baltimore  &  O.  R.  Co.,  15  W.  Va. 
362,  36  Am.  Rep.  803. 

instate  V.  White  Oak  River  Corp.,  Ill  N.  C. 
661. 
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ment  of  personal  violence,  as  assault  and  bat- 
tery, or  for  an  offense  involving  the  element 
of  malice  or  evil  intent.^^^  And  perhaps  this 
must  now  be  regarded  as  the  law.  It  is  well 
settled,  however,  that  a  corporation  may  be 
be  made  liable  in  a  civil  action  for  an  assault 
and  battery  committed  by  an  agent  in  the 
course  of  his  employment,  and  for  malicious 
wrongs  of  its  agents,  and  some  of  the  courts 
have  shown  a  tendency  to  extend  this  doctrine 
to  criminal  prosecutions.  Malice  is  an  ele- 
ment of  criminal  libel,  and  an  indictment  for 
libel  has  been  sustained  against  a  corpora- 
tion.^^®    Wharton  savs  that  there  is  no  rea- 

*.■ 

son  why  the  same  acts  for  which  a  corpora- 
tion is  subject  to  a  civil  action  may  not  equal- 
ly be  the  basis  of  a  criminal  proceeding,  when 
they  result  in  injury  to  the  public  at  large  ;^'^ 

and  he  is  sustained  bv  dicta  in  some  of  the 

« 

late   cases.^^*      There   are   some   crimes   of 

333  Com.  V.  Proprietors  of  New  Bedford  Bridge, 
2  Gray  (Mass.)  339,  Beale's  Cas.  277;  Reg.  v. 
Birmingham  &  G.  R.  Co..  3  Q.  B.  223,  9  Car.  & 
P.  469;  Delaware  Division  Canal  Co.,  v.  Com.,  60 
Pa.  St.  367,  100  Am.  Dec.  570. 

S36  state  V.  Atchison,  3  Lea  (Tenn.)  729,  31 
A.m.  Rep.  663. 

SS7 1  Whart.  Crim.  Law,  §  87. 

388  See  Com.  v.  Pulaski  County  A.  &  M.  Ass'n, 
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which,  from  their  very  nature,  corporations 
cannot  be  guilty,  as  perjiiry.^^®  And  they 
cannot  be  indicted  for  a  felony,  because,  if 
for  no  other  reason,  they  cannot  be  subjected 
to  the  punishment  prescribed  for  felony.^*® 

113.  Municipal  Corporations. 

The  doctrine  that  corporations  may  be  lia- 
ble to  indictment  applies,  not  only  to  private 
corporations,  but  to  municipal  corporations  as 
well.  Thus,  it  has  been  held  that  a  munici- 
pal corporation  may  be  indicted  for  nuisance 
where  it  so  constructs  its  public  sewers  that 
the  outfalls  thereof  create  a  public  nuisance, 
noisome  and  prejudicial  to  the  public  health, 
and  fails  to  promptly  remove  the  accumula- 
tions of  filth.8*^ 


92  Ky.  200;  State  v.  Passaic  County  Agricultural 
See,  54  N.  J.  Law,  260;  State  v.  Baltimore  &  O. 
R.    Co.,    15  W.  Va.  362,  36  Am.  Rep.  803. 

ii9  Com.  v.  Pulaski  County  A.  &  M.  Ass'n, 
supra. 

»4o  Com.  V.  Pulaski  County  A.  &  M.  Ass'n, 
supra.  And  see  Com.  v.  Proprietors  of  New  Bed- 
ford Bridge,  2  Gray  (Mass.)  339.  Beale's  Cas. 
277. 

Ml  State  V.  City  of  Portland,  74  Me.  268,  43  Am. 
Rep.  586. 

In  People  v.  Albany  Corp.,  11  Wend.  (N.  Y.) 
539,  it  was  held  that  where  the  corporation  of  a 
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X.  CONCURRENCE  OF  ACT  AND  INTENT. 

114.  In  General. — When  a  particular  intent  is  es- 
sential to  constitute  a  crime,  the  act  and 
the  intent  must  concur  in  point  of  time. 

For  example,  to  constitute  larceuy  it  is  es- 
sential that  there  shall  be  a  trespass  in  taking 
the  property,  and  that  the  property  shall  be 
taken  with  felonious  intent.  The  offense  is 
not  committed  unless  these  two  elements  con- 
cur in  point  of  time.  If  a  man  obtains  pos- 
session of  another's  goods  by  delivery  by  the 
other,  and  without  any  fraudulent  intent  at 
the  time,  he  does  not  commit  a  trespass,  and 
he  cannot  commit  a  trespass  so  long  as  he  has 
lawful  possession.  If,  therefore,  while  thus 
in  possession,  he  conceives  a  felonious  intent, 
and  appropriates  the  goods  to  his  own  use,  he 
does  not  commit  larcnci^^**  And  so  it  is  in 
the  case  of  burglary,  which  is  the  breaking 


city  had  power  to  direct  the  excavating,  deep- 
ening, and  cleansing  of  a  basin  connected  with 
a  river,  and  neglected  to  take  the  necessary 
measures  in  that  respect  after  the  basin  had  be- 
come foul  by  the  aggregation  of  mud  and  other 
substances,  so  that  the  water  was  corrupted, 
and  the  air  infected  by  noisome  and  unwhole- 
some stenches,  and  a  nuisance  was  thus  created, 
an  indictment  would  lie  against  it. 
«*^  Post,  §  316. 
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and  entering  of  the  dwelling  house  of  another 
in  the  night  time  with  intent  to  commit  a  fel- 
ony. This  intent  must  exist  at  the  time  of 
the  breaking  and  entry.  It  is  not  burglary 
to  break  and  enter  a  dwelling  house  without 
any  felonious  intent,  and  afterwards  form 
and  carry  out  such  an  intent.^*^ 

115.  Ratification  of  Another's  Act. 

If  an  unlawful  act  is  done  by  a  person's 
agent  or  ser\'ant  without  his  authority,  subse- 
quent ratification  of  the  act  will  not  render 
him  responsible.'** 


»« State  V.  Moore.  12  N.  H.  42.  Boalo's  Cas. 
224;  post.  S  407. 

3**  Morse  v.  State.  6  Conn.  0,  Beale's  Cas.  22:i : 
post.  $  194(1). 
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1.  NECESSITY    FOR    A    CRIMINAL    ACT. 

116.  In  General. — To  constitute  a  crime  there 
must  be  a  criminal  act,  as  well  as  a  criminal  In- 
tent. The  law  does  not  punish  a  mere  intent  to 
commit  a  crimeu  There  is  a  sufficient  act,  how- 
ever, 

1.  Where    a    person    attempts    to    commit    a 

crime,  though  he  may  not  succeed  in  ac- 
complishing his  purpose. 

2.  Where  a  person  solicits  another  to  commit 

a  felony,  or  in  some  Jurisdictions  a  mis- 
demeanor, though  the  other  may  not  do  so. 

3.  Where  two  or  more  agree  or  conspire  to 

commit  a  crime  or  do  any  other  unlawful 


THE   CRIMINAL   ACT  269 

act,  though  no  attempt  may  be  made  to 
carry  out  the  conspiracy. 

117.  Mere  Intention  to  Commit  a  Crime. 

The  general  rule  that  tlie  state  does  not  take 
cognizance  of  or  undertake  to  punish  a  crim- 
inal intent,   unless  it  is  accompanied  by  a 
criminal  act,  has  repeatedly  been  laid  down 
in  text-books  and  in  the  cases.    *'It  is  certain 
that  a  bare  intention  is  not  punishable ;"  but 
"when  joined  with  acts  whose  circumstances 
may  be  tried,  it  is  so."*     The  authorities, 
however,  while  agreeing  on  the  general  prin- 
ciple, have  not  always  agreed  as  to  what  con- 
stitutes a  sufficient  act  to  render  one  amena- 
ble to  the  criminal  law. 


1  Per  Lee,  J.,  In  Reac  v.  Sutton,  Cas.  temp. 
Hardw.  370.  1  East  P.  C.  172,  2  Strange,  1074, 
Beale'B  Cas.  125.  And  see  Rex  v.  Heath.  Russ. 
&  R.  184;  Respublica  v.  Malln,  1  Dall.  (Pa.)  33; 
State  v.  Asher,  50  Ark.  427,  Beales  Cas.  229; 
U.  S.  V.  Riddle,  5  Craiich  ^U.  S.)  311,  Beale's 
Cas.  222;  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am. 
Dec.  686;  Miles  v.  State,  58  Ala.  390;  Cunning- 
ham v.  State,  49  Miss.  685. 

A  bystander's  mere  mental  ai)proval  of  a  crime 
committed  by  another  In  his  presence  does  not 
make  him  guilty  as  a  principal  in  the  second  de- 
gree, or  render  him  otherwise  liable  to  punish- 
ment.   State  y.  Cox,  65  Mo.  29.    See  post,  $  174. 
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Having  Possession  of  Articles  with  Crim- 
inul  Intent, — According  to  the  better  opinion, 
a  man  is  not  punishable  at  common  law  for 
merely  having  possession  of  articles  with  in- 
tent to  commit  a  crime,  as  of  burglars'  tools 
with  intent  to  commit  burglary,  stamps  or 
dies  with  intent  to  counterfeit  coin,  counter- 
feit money  or  obscene  publications  with  intent 
to  utter  or  publish  the  same,  etc.^ 

-'  In  Rex  V.  Heath,  Riiss.  &  R.  184,  it  was  held 
that  having  counterfeit  silver  in  one's  possession, 
with  intent  to  utter  the  same  as  good,  was  not 
indictable  prior  to  the  statute  of  2  &  3  Wm.  IV.. 
c.  34,  §  8,  making  it  so.  See,  to  the  same  effect. 
Rex  V.  Stewart.  Russ.  &  R.  288.  In  Dugdale  v. 
Reg..  1  Bl.  &  BI.  435,  Dears.  C.  C.  64,  Beale's  Cas. 
221,  it  was  held  that  having  possession  of  In- 
decent prints,  with  intent  to  publish  them,  was 
not  indictable.  See,  also.  Com.  v.  Morse,  2  Mass. 
138  (possession  of  forged  bills,  with  intent  to 
pass  them),  and  Rex  v.  Rosenstein,  2  Car.  &  P. 
414  (possession  of  an  obscene  libel  with  intent  to 
publish   it). 

There  are  some  decisions  to  the  contrary. 
Thus,  in  Rex  v.  Sutton,  Cas.  temp.  Hardw.  370, 
1  East.  P.  C.  172,  2  Strange,  1074,  Beale's  Cas. 
125,  it  was^eld  that  it  was  a  misdemeanor  at 
common  law  Yor  a  person  to  have  tools  for  coin- 
ing In  his  possession,  with  intent  to  use  them. 
And  In  Rex  v.  Parker,  1  Leach,  C.  C.  41,  it  was 
held  that  having  possession  of  counterfeit  money. 
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Procuring  with  Criminal  Intent. — It  has 
been  held,  however,  that  the  procuring  of 
tools,  etc.,  with  intent  to  use  them  in  counter- 
feiting, or  the  procuring  of  counterfeit  coin, 
with  intent  to  utter  it  as  good,  or  of  indecent 
prints  w^ith  intent  to  publish  them,  is  a  suffi- 
cient act  to  render  one  indictable  at  common 
law.*  The  act  of  procuring  is  not  punished 
as  an  attempt  to  commit  a  crime,  for  it  does 
not  go  far  enough  to  constitute  an  attempt.* 

Statutes. — It    is,    of    course,    within    the 

with  intent  to  pass  it  as  good,  was  indictable  at 
common  law. 

»In  Rex  V.  Fuller,  Russ.  &  R.  308,  it  was  held 
that  procuring  base  coin,  with  intent  to  utter  it 
as  good,  was  a  misdemeanor;  and  also  that  hav- 
ing possession  of  a  large  quantity  of  base  coin 
was  prima  facie  evidence  of  having  procured  it 
with  intent  to  utter  it. 

In  Dugdale  v.  Reg.,  1  El.  &  Bl.  435,  Dears.  C.  C. 
64,  Beale's  Cas.  221,  this  case  was  followed,  and 
it  was  held  a  misdemeanor  to  procure  indecent 
prints  with  intent  to  publish  them. 

In  Reg.  V.  Roberts,  Dears.  C.  C.  539,  7  Cox. 
C.  C.  39,  the  doctrine  was  again  applied,  and  it 
was  held  a  misdemeanor  to  procure  stamps  or 
dies  with  Intent  to  use  them  in  counterfeiting 
coin. 

«Reg.  V.  Roberts,  Dears.  C.  C.  539,  7  Cox,  C.  C. 
39.    See  Post,  S  ^23, 
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power  of  the  legislature  to  punish  the  mere 
having  possession  of  articles  with  intent  to 
use  them  in  the  commission  of  crimes.  Both 
in  England  and  in  this  country  statutes  have 
been  enacted  punishing  the  bare  possession, 
with  criminal  intent,  of  implements  for  coin- 
ing,^ counterfeit  money,  ^  burglars'  tools,"  etc. 

118.  Act    Intended    as,    but    not    Constituting,    a 
Crime. 

Since  the  law  does  not  punish  a  mere  crim- 
inal intent  unaccompanied  by  a  criminal  act, 
a  person  who  intends  a  particular  crime,  and 
thinks  he  is  committing  it,  is  not  for  that  rea- 
son guilty,  if  his  acts  do  not  in  fact  amount  to 
a  crime. 

Such  a  case  arose  during  the  Revolutionary 
War.  An  American,  mistaking  a  corps  of 
American  troops  for  British,  w^ent  over  to 
them.  It  was  held  that  the  fact  that  he 
thought  they  were  British  did  not  make  him 
guilty  of  treason.^    The  same  principle  ap- 

5  See  Rex  v.  Foster.  7  Car.  &  P.  495;  Reg.  v. 
McMUlan,  1  Cox,  C.  C.  41. 

eSee  Reg.  v.  Williams,  Car.  &  M.  259. 

7  See  Reg.  v.  Oldham,  2  Den.  C.  C.  472,  3  Car. 
&  K.  249,  5  Cox,  C.  C.  551;  Reg.  v.  Bailey,  Dears. 
C.  C.  244,  6  Cox.  C.  C.  241. 

» Respublica  v.  Malln,  1  Pall.  (Pa.)  33,  Beale'Q 
Cas.  127. 
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plies  where  a  person  obtains  another's  goods 
or  money  by  making  representations  which 
he  supposes  to  be  false,  but  which  happen  to 
be  true.®  And  it  would  apply  to  a  man  forci- 
bly having  intercourse  with  his  wife  against 
her  will,  mistaking  her  for  some  other  wom- 
an.^ ^  Whether  there  may  be  a  conviction 
for  an  attempt  in  such  case  is  elsewhere  con- 
sidered.^^ 

II.  ATTEMPT  TO  COMMIT  A  CRIME. 

119.  In  General. — As  a  general  rule,  any  attempt 
to  commit  a  crime  is  a  misdemeanor  at  common 
law,  whether  the  crime  attempted  be  a  felony  or 
merely  a  misdemeanor,  and  whether  it  be  a  com- 
mon-law or  a  statutory  offense.  But  it  has  been 
held  that  the  rule  does  not  apply  to  statutory 
misdemeanors  which  are  merely  mala  prohibita. 

•  State  v.  Asher,  50  Ark.  427,  Beale's  Cas.  229; 
State  V.  Garris,  98  N.  C.  733;  People  v.  Reynolds, 
71  Mich.  343;  post,  §  362. 

The  same  is  true  where  a  person  attempts  to 
obtain  another's  property  by  false  pretenses,  but, 
for  some  reason,  no  Injury  results.  See  post, 
S  368. 

10  Post,  S  316. 

"  Post,  §  129. 

An  act  which  is  not  an  offense  at  the  time  it  is 
committed  cannot  become  such  by  any  subse- 
quent independent  act  of  the  party,  with  which 
it  has  no  connection.  U.  S.  v.  Fox,  95  U.  S.  670, 
Beale's  Cas.  227. 
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To  constitute  an  indictable  attempt  to  commit  a 
crime,  there  must  be: 

1.  An  intent  to  commit  tliat  particular  crime. 

2.  An  act  done  in  pursuance  of  sucli   intent, 

whicli  fails  sliort  of  the  actual  commis- 
sion of  the  crime.  Neither  the  bare  in- 
tent, without  any  act,  nor  mere  prepara- 
tion, is  sufficient. 

3.  There  must  be  at  least  apparent  ability  to 

commit  the  intended  crime.12 

120.  What  Attempts  are  Indictable. 

(a)  In  General. — It  is  settled  beyond  any 
question  that  it  is  an  indictable  misdemeanor 
at  common  law  to  attempt  to  commit  any 
crime,  except  as  hereafter  explained,  whether 
the  crime  intended  is  a  felony,  as  murder, 
rape,  robbery,  etc.,  or  merely  a  misdemeanor, 
as  cheating,  forgery,  etc.,  and  whether  it  is 

1^  "An  attempt,  in  criminal  law,  is  an  apparent 
unflnlshed  crime,  and  hence  is  compounded  of 
two  elements,  viz:  (1)  The  intent  to  commit  a 
crime,  and  (2)  a  direct  act  done  towards  its  com- 
mission, but  falling  short  of  the  execution  of 
the  ultimate  design.  It  need  not,  therefore,  be 
the  last  proximate  act  to  the  consummation  of 
the  crime  in  contemplation,  but  is  sufficient  If 
it  be  an  act  apparently  adapted  to  produce  the 
result  intended.  It  must  be  something  more  than 
mere  preparation. '  Per  Lewis,  P.,  in  Glover  v. 
Com.,  86  Va.  382,  Beale's  Cas.  133,  citing  Uhl  ▼. 
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a  common-law  or  a  statutory  crime.^'  "If 
an  offense  is  made  a  misdemeanor  by  stat- 
ute," said  Parke,  B.,  "it  is  made  so  for  all 
purposes.  There  are  many  cases  in  which  an 
attempt  to  commit  a  misdemeanor  has  been 
held  to  be  a  misdemeanor ;  and  an  attempt  to 
commit  a  misdemeanor  is  a  misdemeanor, 
whether  the  offense  is  created  by  statute  or 
was  an  offense  at  common  law."^* 

(6)  Suicide. — At  common  law,  suicide 
was  regarded  as  a  crime,  and  was  punished 
by  forfeiture  of  goods  and  an  ignominious 

Com.,  6  Grat.  (Va.)  706;  Hicks  v.  Com.,  86  Va. 
223,  19  Am.  St.  Rep.  891. 

13  1  Whart.  Crim.  Law  (10th  Ed.)  §  173  et  seq.; 
1  Hawk.  P.  C.  c.  25,  §  3;  Rex  v.  Roderick,  7  Car. 
P.  795,  Beale's  Cas.  127;  Smith  v.  Com.,  54  Pa. 
St.  209,  93  Am.  Dec.  686;  Com.  v.  Barlow,  4  Mass. 
439;  State  v.  Boyden,  13  Ired.  (N.  C.)  505;  State 
V.  Jordan,  75  N.  C.  27;  Rafferty  v.  State,  91  Tenn. 
655;  Smith  v.  Cotu..  54  Pa.  St.  209,  93  Am.  Dec. 
686;  Hicks  v.  Com .  86  Va.  226,  19  Am.  St  Rep. 
841. 

By  statute  in  some  states,  an  attempt  to  com- 
mit a  felony  is  made  a  felony  by  being  made  pun- 
ishable by  impriHonment  in  the  state  prison. 
Rafferty  v.  State,  91  Tenn.  655;  ante,  §  3. 

i*Rex  V.  Roderick,  7  Car.  &  P.  795,  Beale's  Cas. 
127. 
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burial ;  ^^   and  an  attempt  to  commit  suicide 
is  a  misdemeanor  at  common  law.^® 

(c)  Misdemeanors  Merely  Mala  Prohibita. 
— It  has  been  held  that  the  rule  that  an  at- 
tempt to  commit  a  misdemeanor  (Js  a  misde- 
meanor does  not  apply  to  statutory  misde- 
meanors that  are  merely  mala  prohibita,  as 
selling  cotton  in  the  seed  between  sunset  and 
sunrise/*^  usury/®  selling  intoxicating  liq- 
uors,^® etc.  But  the  extent  of  this  exception 
is  not  clear.^^ 

(d)  Attempt  to  Commit  an.  Attempt. — 
There  can  be  no  such  thing  as  an  attempt  to 

1"'  Post,  §  250. 

i«Reg.  V.  Doody,  6  Cox.  C.  C.  463,  Beale's  Cas. 
261.  See,  also,  Com.  v.  Dennis,  105  Mass.  162; 
Cora.  V.  Mink,  123  Mass.  422,  25  Am.  Rep.  109. 

Suicide  is  not  now  punished  at  all,  and  in 
Massachusetts,  where  the  statute  punishes  at- 
tempts to  commit  "indictable  offenses,"  it  has 
been  held  that  an  attempt  to  commit  suicide  is 
not  indictable  in  that  state.  Com.  v.  Dennis, 
supra. 

iTWhitesides  v.  State,  11  Lea  (Tenn.)  474. 
And  see  Taylor  v.  State,  11  Lea  (Tenn.)  708. 

18  See  Rex  v.  Upton,  2  Strange,  816. 

i»  Pulse  V.  State,  5  Humph.   (Tenn.)   108.     See 
also.  Com.  v.  WUlard,  22  Pick.  (Mass.)  476. 
20  See  3  Am.  &  Eng.  Bnc.  I^w  (2d  Ed.)  252. 
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attempt  a  crime.^^  Since  a  simple  assault, 
as  we  shall  see,  is  nothing  more  than  an  at- 
tempt to  commit  a  battery,  and  aggravated 
assaults  are  nothing  more  than  attempts  to 
commit  murder,  rape,  robbery,  etc.,^^  there 
can  be  no  such  thing  as  an  attempt  to  commit 
an  assault,  whether  simple  or  aggravated.^' 

121.  The  Intent. 

Obviously,  there  cannot  be  an  attempt  to 
commit  a  particular  crime  unless  there  is  an 
intention  to  commit  that  crime.  A  general 
criminal  intent  is  sometimes  sufficient  to  ren- 
der one  guilty  of  a  crime,  but  it  is  never  suffi- 
cient to  render  him  guilty  of  an  attempt. 
The  specific  intent  is  absolutely  essential.^* 
For  example,  to  constitute  murder,  an  intent 
to  kill  need  not  be  shown.     It  is  murder  to 


21  State  V.  Sales,  2  Nev.  268. 

22  Post.  S§  200,  208. 

23  Wilson  V.  State.  53  Ga.  205;  People  v. 
Thomas.  63  Cal.  482;  White  v.  State,  22  Tex.  608. 

24  Rex  V.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas. 
182;  Rex  v.  Davis,  1  Car.  &  P.  306;  Reg.  v.  Cruse, 
8  Car.  &  P.  541;  Reg.  v.  Donovan,  4  Cox,  C.  C. 
399;  HaU  v.  Com.,  78  Va.  678;  Sharp  v.  State,  19 
Ohio,  379;  Cunningham  v.  State,  49  Miss.  685; 
Lewis  V.  State,  35  Ala.  380;  Simpson  v.  State,  59 
Ala.  1,  31  Am.  Rep.  1;  Reagan  v.  State,  28  Tex. 
App.  227,  19  Am.  St.  Rep.  833. 
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kill  a  person  while  engaged  in  the  commission 
of  another  felony,  or  in  resisting  a  lawful  ar- 
rest, or  in  doing  a  wanton  act  which  has  a 
natural  tendency  to  cause  death.^*^  But  to 
constitute  an  attempt  to  murder,  the  specific 
intent  to  kill  is  necessary.^®  And  the  same 
is  true  of  an  attempt  to  commit  any  other 
crime,  as  rape,^"  larceny,^®  robbery,^®  abor- 
tion,^^  mayhem,^^  etc. 

23  Post,  §  248. 

2«Reg.  V.  Donovan,  4  Pox,  C.  C.  399;  Simpson 
V.  State,  59  Ala.  1,  31  Am.  Rep.  1;  Maher  v.  Peo- 
ple. 10  Mich.  212;  Prultt  v.  State,  20  Tex.  App. 
129;  Slatterly  v.  People,  58  N.  Y.  354;  Morgan  v. 
State,  33  Ala.  413;  post,  §  208. 

27  On  a  prosecution  for  attempt  to  rape,  there 
must  be  a  specific  intent  to  have  Intercourse  in 
such  a  way  as  will  constitute  rape, — by  force  and 
against  the  will  of  the  woman.  Lewis  v.  State, 
35  Ala.  380;  Carroll  v.  State,  24  Tex.  App.  366 
State  V.  Kendall,  73  Iowa,  255,  5  Am.  St.  Rep.  679 
State  V.  Massey,  86  N.  C.  658,  41  Am.  Rep.  478 
Charles  v.  State,  11  Ark.  389;  post,  §  208. 

This  does  not  apply  where  the  girl  is  under 
the  age  of  consent,  so  that  want  of  consent  is  not 
necessary.  Reg.  v.  Beale,  L.  R.  1  C.  C.  10,  10 
Cox,  C.  C.  157;  State  v.  Pickett  11  Nev.  255,  21 
Am.  Rep.  754;  People  v.  McDonald,  9  Mich.  150. 

28  Hall  V.  Com.,  78  Va.  678. 

29  Hanson  v.  State,  43  Ohio  St.  376. 

30  State  V.  Moore,  25  Iowa,  128,  95  Am.  Dec.  776. 

31  Rex  V.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas. 
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Intent  Inferred. — In  a  prosecution  for  an 
attempt,  as  in  other  cases  where  the  intent  is 
material,  the  intent  need  not  be  proved  by 
positive  or  direct  evidence.  It  may  be  infer- 
red— as  a  matter  of  fact,  however — from  the 
conduct  of  the  party  and  the  other  circum- 
stances.'* 

122.  The  Act  In  General — Intention  and  Attempt 
Distinguished. 

To  constitute  an  attempt  to  commit  a  crime, 
there  must  be  something  more  than  a  mere  in- 
tention to  commit  it.  There  is  a  clear  dis- 
tinction between  intention  and  attempt.     The 

182;  Pllklns  v.  People,  69  N.  Y.  101,  25  Am.  Rep. 
143. 

»2  Scott  V.  People,  141  111.  195  (Intent  to  pro- 
cure abortion.  Inferred  from  use  of  instruments 
without  any  other  apparent  reason);  State  v. 
Grosshelm,  79  Iowa,  75  (intent  to  commit  rape, 
inferrable  from  conduct) ;  Com.  v.  Hersey,  2  Allen 
(Mass.)  173,  Beale's  Cas.  183  (intent  to  kill,  in- 
ferrable from  administering  poison  or  use  of 
deadly  weapon  under  such  circumstances  as  to 
evince  such  an  intent).  See,  also,  as  to  infer- 
ence of  intent  to  kill.  Rex  v.  Hewlett,  7  Car.  &  P. 
274;  Jeff  v.  State,  37  Miss.  321.  39  Miss.  593.  And 
as  to  intent  to  rape,  see  Lewis  v.  State,  35  Ala. 
380;  Carter  v.  State,  35  Ga.  263;  Hays  v.  People, 
1  Hill  (N.  Y.)  351;  State  v.  Smith,  80  Mo.  516. 
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former  indicates  the  purpose  existing  in  the 
mind,  while  the  latter  indicates  some  act  done 
in  pursuance  of  the  intent.     Without  an  overt 
act  there  cannot  be  an  attempt.^* 
123.  Preparation  and  Attempt  Distinguished. 

There  is  also  a  distinction,  though  it  is  not 
so  very  clearly  defined,  tetween  preparation 
and  attempt.  For  a  man  to  make  up  his 
mind  to  commit  a  crime,  and  to  make  prep- 
arations to  commit  it,  is  not  an  attempt.  He 
must  go  further  than  mere  preparation,  and 
do  some  act  directly  tending  to  a  carrying 
out  of  his  unlawful  intent.^*  Procuring  or 
loading  a  gim,  or  buying  poison,  or  walking 
to  a  particular  place,  with  intent  to  kill  an- 
other, is  not  enough  to  make  one  guilty  of  an 

88  Reg.  V.  Roberts.  Dears.  C  C.  539.  7  Cox,  C.  C. 
39;  U.  S.  V.  Riddle,  5  Crauch  (U.  S.)  311,  Beale's 
Cas.  311;  People  v.  Murray,  14  Cal.  160;  Stabler 
V.  Com.,  95  Pa.  St.  318,  40  Am.  Rep.  653;  State  v. 
Lung,  21  Nev.  209,  37  Am.  St.  Rep.  505;  Com.  v. 
Clark,  6  Grat.  (Va.)  675;  Cox  v.  People,  82  III. 
191;  Cunningham  v.  State,  49  Miss.  702.  And 
see  Lovett  v.  State,  19  Tex.  174. 

84  Reg.  V.  Roberts  Dears.  C.  C.  539,  7  Cox.  C.  C. 
39;  Reg.  v.  Eagleton,  Dears.  C.  C.  515;  U.  S.  v. 
Stephens,  8  Sawy.  116,  12  Fed.  52,  Beale's  Cas. 
130;  State  v.  Lung,  21  Nev.  209,  37  Am.  St.  Rep. 
605. 
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attempt  to  commit  murder.^^  The  same  is 
true  of  a  purchase  of  coal  oil  and  matches 
with  intent  to  commit  arson,^®  or  the  procur- 
ing of  metal  and  dies  with  intent  to  commit 
the  offense  of  counterfeiting  money. ^^  And 
so  it  is  in  many  other  cases.^®     These  acts 

»5  Reg.  V.  Cheeseman,  9  Cox,  C.  C.  100,  Leigh 
&  C.  140;  Reg.  v.  Williams,  1  Den.  C.  C.  39; 
Stabler  v.  Com.,  95  Pa.  St.  318,  40  Am.  Rep.  653; 
Hicks  v.  Com.,  86  Va.  223,  19  Am.  St.  Rep.  891. 

»«Per  Pollock,  C.  B.,  in  Reg.  v.  Taylor,  1  Fost. 
ft  F.  511.    And  see  McDade  v.  People,  29  Mich.  50. 

ST  Reg.  V.  Roberts,  Dears.  C.  C.  539,  7  Cox,  C. 
C.  39.  Such  an  act  is  punishable,  but  not  as  an 
attempt.    See  ante,  §  117. 

win  U.  S.  V.  Stephens,  8  Sawy.  116,  12  Fed. 
52,  Beale's  Cas.  130,  the  defendant  was  charged 
with  an  attempt  to  introduce  spirituous  liquors 
into  Alaska,  in  violation  of  an  act  of  congress. 
The  evidence  showed  that  he  sent  from  Alaska, 
where  he  resided,  to  a  wholesale  dealer  in  San 
Francisco,  an  order  for  100  gallons  of  whisky, 
to  be  shipped  to  him  in  Alaska.  It  was  held 
that  he  was  not  guilty  of  an  attempt  to  intro- 
duce the  whiskey  into  Alaska,  as  he  had  done 
no  act  to  carry  out  his  Illegal  intent  of  which 
the  law  could  take  cognizance,  the  offer  to  pur- 
chase the  whiskey  being  an  act  preparatory  and 
indifferent  in  its  character. 

In  People  v.  Murray,  14  Cal.  160,  the  defend- 
ant was  convicted  of  an  attempt  to  contract  an 
incestuous  marriage.     From  the  evidence  it  ap- 
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are  mere  preparations,  indifferent  in  their 
character,  and  do  not  advance  the  conduct  of 
the  party  far  enough  to  constitute  an  at- 
tempt.^® "Between  preparations  for  the  at- 
tempt and  the  attempt  itself,"  it  has  been 
said,  "there  is  a  wide  difference.  The  prep- 
aration consists  in  devising  or  arranging  the 
means  or  measures  necessary  for  the  commis- 
sion of  the  offense ;  the  attempt  is  the  direct 
movement  towards  the  commission  after  the 
preparations  are  made.'*  *^     It    is    said    by 

peared  that  he  intended  to  contract  a  marriage 
with  his  niece,  that  he  eloped  with  her  for  that 
purpose,  and  that  he  requested  a  third  person  to 
get  a  magistrate  to  perform  the  ceremony.  On 
appeal,  the  judgment  was  reversed  on  the  ground 
that  this  was  mere  preparation. 

In  State  v.  Lung,  21  Nev.  209.  37  Am.  St  Rep. 
505,  it  was  held  that  an  attempt  to  administer 
cantharides  to  a  v/oman,  with  Intent  to  have 
intercourse  with  her  by  this  means,  was  not  an 
attempt  to  rape,  even  conceding  that  having  in- 
tercourse by  this  means  would  constitute  rape. 

One  who  starts  out  with  a  loaded  gun  to  hunt 
game  in  close  season  is  not  guilty  of  an  attempt 
to  kill  game.  His  conduct  does  not  go  beyond 
mere  preparation.  Cromwell  v.  Fraternal  Acci- 
dent Ass'n.,   6    N.   D.   201. 

80  See  the  cases  above  cited. 

♦0  People  V.  Murray,  14  Cal.  160. 
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Wharton:  "To  make  the  act  an  indictable 
attempt,  it  must  go  so  far  that  it  would  result 
in  the  crime  unless  frustrated  by  extraneous 
circumstances/'  *^ 

124.  Acts  Going  beyond  Mere  Preparation. 

If  a  man  goes  further  than  mere  prepara- 
tion, and  does  an  act  that  is  not  indifferent  in 
itself,  but  tends  directly  towards  the  commis- 
sion of  the  crime  intended,  and  which  will  ap- 
parently result  in  its  commission  unless  frus- 
trated by  extraneous  circumstances,  he  is  guil- 
ty of  an  attempt.  The  act  done  need  not  be 
the  last  proximate  act  towards  the  consumma- 
tion of  the  intended  crime.*^  Thus,  one  who 
mixes  poison  with  food,  and  places  it  on  a 
table  with  the  intent  that  another  shall  take 
it,  or  who  pours  coal  oil  on  a  house  with  in- 
tent to  commit  arson,  or  who  turns  or  seizes 
the  knob  of  a  door  vath  intent  to  enter  and 
steal,  is  in  each  case  guilty  of  an  attempt  to 
commit  the  intended  crime,  though  he  is  pre- 
vented from  proc^eeding  further  or  abandons 
his  evil  purposc.^^ 

41  1  Whart.  Crim.  Law  (10th  Ed.)  §  181. 

*2  Reg.  V.  Cheeseman,  9  Cox,  C.  C.  100,  Leigh  & 
C.  140;  Glover  v.  Com..  86  Va.  382,  Beale's  Cas. 
133;  Uhl  V.  Com.,  6  Grat  (Va.)  706;  State  v.  Smith, 
80  Mo.  516. 
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125.  Mere  Solicitation. 

View  That  Solicitation  is  an  Attempt. — 
There  are  some  cases  in  which  the  mere  so- 
licitation of  another  to  commit  a  crime  has 
been  held  indictable  as  an  attempt  to  commit 
the  crime,  on  the  theory  that  mere  solicitation 
is  sufficiently  an  act  done — "a  step  in  the  di- 
rection of  the  crime" — to  constitute  an  at- 


48  Reg.  V.  Bain.  9  Cox,  C.  C.  98;  People  v.  Law- 
ton,  56  Barb.  (N.  Y.)  126;  Mullen  v.  State.  45  Ala. 
43,  6  Am.  Rep.  691. 

In  Reg.  V.  Cheeseman,  9  Cox,  C.  C.  100,  Leigh 
&  C.  140,  the  defendant  had  laid  aside  some  of 
his  employer's  goods,  with  the  intent  to  carry 
them  off  when  he  should  have  an  opportunity, 
but  was  detected  before  he  could  do  so.  He  was 
held  guilty  of  an  attempt  to  commit  larceny. 

In  Reg.  V.  Eagleton,  Dears.  C.  C.  515,  the  de- 
fendant was  held  guilty  of  an  attempt  to  obtain 
money  by  false  pretenses,  where  he  had  contract- 
ed to  deliver  goods,  and  had,  by  false  pretenses, 
obtained  credit  for  more  than  he  had  delivered, 
but  was  not  paid  because  of  discovery  of  the 
fraud. 

In  Rex  V.  Scofleld,  Cald.  397,  setting  a  lighted 
candle  under  a  stairway  with  intent  to  bum  the 
house  was  held  an  attempt  to  commit  arson.  And 
see  McDermott  v.  People,  5  Park.  C.  R.  (N.  Y.) 
102. 

It  has  been  held  that  merely  to  point  a  loaded 
pistol  or  gun  at  another  is  not  a  sufficient  act  to 
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tempt.**  Thus,  it  has  been  held  that  taking 
an  impression  of  a  key,  and  preparing  a  false 
key,**  with  intent  to  break  and  enter  a  store 
through  the  agency  of  another  person,  and 
sending  the  key  to  him  and  soliciting  him  to 
do  the  act,  is  an  attempt  to  commit  larceny 
from  the  store.*®  And  it  has  been  held  that 
soliciting  another  to  commit  arson,  and  offer- 
ing him  a  match  for  the  purpose,  is  an  at- 
tempt to  commit  arson.**^ 

Prevailing  Doctrine  is  to  the  Contrary. — 
This  view,  however,  has  been  repudiated  by 
most  of  the  courts  in  which  the  question  has 

constitute  an  attempt  to  discharge  the  weapon, 
though  it  is  cocked,  and  the  party  has  his  finger 
on  the  trigger,  and  expresses  at  the  time  an  in- 
tention to  shoot.  Reg.  V.  Lewis,  9  Car.  &  P.  523; 
Reg.  V.  St.  George,  9  Car.  &  P.  483.  This,  how- 
ever, seems  to  be  going  too  far.  See  State  v. 
Shepard.  10  Iowa,  126;  State  v.  Smith,  2  Humph. 
(Tenn.)  457;  State  v.  Cherry,  11  Ired.  (N.  C.)  475. 

44  See  the  language  of  the  different  judges  in 
Rex  V.  Hlggins,  2  East,  5,  quoted  in  the  opinion 
of  the  court  in  Walsh  v.  People,  65  111.  58,  16  Am. 
Rep.  569,  Beale's  Cas.  128,  129. 

45  Thus  far  It  was  clearly  mere  preparation. 
Ante.  §  123. 

49  Griffin  v.  State,  26  Ga.  493. 
4T  People  V.  Bush,  4  HiU  (N.  Y.)  135;  State  v. 
Bowers,  35  S.  C.  262,  28  Am.  St.  Rep.  847. 


286  CRIMES 

arisen,  and  the  better  opinion  is  that  solicita- 
tion to  commit  a  crime  is  not  an  attempt.  It 
is  not  an  act  done  with  intent  to  commit 
a  crime,  and  which  would  apparently  result 
in  the  commission  of  the  contemplated  crime, 
unless  frustrated  by  extraneous  circumstan- 
ces.  When  punishable  at  all,  it  is  punishable 
as  a  distinct  misdemeanor.*®  In  a  leading 
Pennsylvania  case  it  was  held  that  delivering 
poison  to  a  person  and  soliciting  him  to  give 
it  to  another  was  not  punishable  under  a  stat- 
ute as  "an  attempt  to  administer  poison,"  but 
a  conviction  was  sustained  under  a  count 
charging  the  solicitation  as  a  distinct  of- 
fense.*® There  are  many  cases  to  substan- 
tially the  same  effect.*^^  Thus,  it  has  been 
held,  contrary  to  the  case  mentioned  above, 
that  soliciting  another  to  commit  arson  and 
furnishing  him  with  matches  is  not  an  at- 

4«  Post,  §  130  et  seq. 

40  Stabler  v.  Com.,  95  Pa.  St.  318,  40  Am.  Rep. 
653. 

r»o  Reg.  V.  Williams,  1  Car.  &  K.  589,  1  Den.  C. 
C.  39;  McDade  v.  People,  29  Mich.  50;  State  v. 
Harney,  101  Mo.  470;  State  v.  Butler,  8  Wash. 
194;  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am.  Dec. 
686;  Com.  v.  Randolph,  146  Pa.  St.  83,  28  Am.  St. 
Rep.  782,  Beale's  Cas.  134.  And  see  U.  S.  v. 
Stephens,  8  Sawy.  116,  12  Fed.  52,  Beale's  Cas.  130. 
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tempt  to  commit  arson ;  ^^  that  soliciting  a 
child  imder  the  age  of  consent  to  submit  to 
sexual  intercourse  is  not  an  attempt  to 
rape ;  ^^  and  that  soliciting  another  to  com- 
mit incest  or  adultery  is  not  an  attempt  to 
conmiit  incest  or  adultery.*^^ 

126.  Abandonment  of  Purpose. 

If  a  man  makes  up  his  mind  to  commit  a 
crime,  and  proceeds  far  enough  to  be  guilty 
of  an  attempt,  within  the  rules  above  stated, 
he  does  not  purge  himself  of  guilt  by  volun- 
tarily abandoning  his  evil  purpose.  For  ex- 
ample, if  a  man  seizes  a  woman  with  intent 
to  rane,  he  is  none  the  less  guilty  of  an  at- 
tempt to  rape  because  he  repents  and  volun- 
tarily desists.*^*  It  is  different,  of  course,  if 
the  evil  purpose  is  abandoned  before  a  suffi- 
cient act  has  been  done  to  constitute  an  at- 
tempt.*^*^  And  voluntary  abandonment,  even 
after  such  an  act  has  been  done,  maybe  evi- 

51  McDade  v.  People,  29  Mich.  50. 

5»  State  V.  Harney,  101  Mo.  470. 

fts  Cox  v.  People,  82  111.  191 ;  State  v.  Butler,  8 
Wash.  194;  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am. 
Dec.  686. 

84  Glover  v.  Com.,  86  Va.  382,  Beale's  Cas.  133; 
Lewis  Y.  State,  35  Ala.  380. 

••Pinkard  v.  State,  30  Ga.  757. 
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dence  tending  to  negative  the  intent  charg- 
ed.*^® 

127.  Adaptation  of  Means  to  Accomplishment  of 
Purpose. 

There  has  been  considerable  discussion  in 
the  cases  as  to  the  extent  to  which  the  means 
employed  must  be  adapted  to  the  accomplish- 
ment of  the  intended  crime,  in  order  to  ren- 
der one  guilty  of  an  attempt.  It  is  clear 
that  the  means  must  not  be  obviously  unsuita- 
ble. Thus,  a  person  who  should  make  an  as- 
sault upon  a  dummy  dressed  as  a  woman,  with 
intent  to  ravish,  would  not  be  guilty  of  a 
criminal  intent  to  rape,  for  the  law  would 
not  take  cognizance  of  such  an  act,  and  the 
bare  intent  would  not  be  punishable.*^^  The 
same  is  true  of  presenting  a  weapon  under 
such  circumstances  that  it  is  obvious  that  no 
injury  can  be  done.*^®  There  must  be  at 
least  an  apparent  possibility  of  committing 
the  intended  crime.**® 

80  state  V.  Allen,  47  Conn.  121;  HarreU  v.  State, 
13  Tex.  App.  374.  It  is  otherwise  where  the  aban- 
donment is  involuntary.  Reg.  v.  Bain,  9  Cox,  C. 
C.  98;  Taylor  v.  State,  50  Ga.  79. 

87  See  People  v.  Gardiner,  25  N.  Y.  Supp.  1072. 

88  Tarver  v.  State,  43  Ala.  354. 

38  Rex  V.  Edwards,  6  Car.  &  P.  521;   Allen  v. 
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By  the  overwholiriing  weight  of  authority, 
the  means  adopted  need  not  be  absolntely  cap- 
able of  accomplishing  the  intended  crime. 
An  apparent  adaptation  is  sufficient.®^ 

128.  Physical    Impossibility   to    Commit    Intended 
Crime. 

It  has  been  said  that  an  attempt  to  commit 
a  crime  can  only  be  made  out  when,  if  no  in- 
terruption had  taken  place,  the  attempt  could 
have  been  carried  out  successfully,  and  the 
intended  crime  committed ;  ®^  and  the  rule 
has  been  applied  in  some  of  the  cases.®^     This 

State.  28  Ga.  395,  73  Am.  Dec.  760;  Henry  v.  State. 
18  Ohio,  32;  Tarver  v.  State.  43  Ala.  354;  State 
V.  Clarissa,  11  Ala.  57;  Sipple  v.  State,  46  N.  J. 
Law,  197.  And  see  the  cases  cited  in  notes  fol- 
lowing. 

«oRex  V.  PhiUips,  3  Camp.  73;  Reg.  v.  Brown, 
24  Q.  B.  Div.  357;  Reg.  v.  Goodall,  2  Cox,  C.  C.  41; 
Com.  y.  McDonald,  5  Cush.  (Mass.)  365.  Beale's 
Cas.  141;  Com.  v.  Jacobs,  9  AUen  (Mass.)  274; 
Hamilton  v.  State,  36  Ind.  280,  10  Am.  Rep.  22; 
People  V.  Lee  Kong,  95  Cal.  666,  29  Am.  St.  Rep. 
165,  Beale's  Cas.  142;  Mullen  v.  State,  45  Ala.  43, 
6  Am.  Rep.  691;  and  cases  cited  in  notes  follow- 
ing. 

«i  Reg.  V.  Collins.  9  Cox,  C.  C.  497,  Beale's  Cas. 
137  (since  overruled). 

•2  Thus,  it  has  been  held  that  an  attempt  to 
discharge  a  gun  or  pistol  at  a  person  is  not  in- 
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view,  however,  cannot  be  sustaiucMl.  Ai('<»r<l- 
ing  to  the  decided  weight  of  authority,  both 
in  England  and  in  this  country,  an  apparent 
possibility  to  commit  the  intended  crime  is 
sufficient.  The  fact  that  conditions  exist 
which  render  the  actual  consummation  of  the 
crime  impossible  does  not  prevent  the  party 
from  being  guiltv  of  an  attempt,  if  the  condi- 
tions are  not  known  to  him.  Thus,  it  has 
repeatedly  been  held  that  a  person  who  at- 
tempts to  pick  another's  pocket  is  guilty  of 
an  attempt  to  commit  larceny,  though  there 
is  nothing  in  the  pocket.®^     And  the  same 


diotable,  if,  though  unknown  to  the  party  making 
the  attempt,  it  was  not  so  loaded  or  primed  that 
it  could  be  discharged.  Reg.  v.  Gamble,  10  Cox. 
C.  C.  545. 

<{»  Com.  Y.  Jacobs,  9  Allen  (Mass.)  274;  Com.  v. 
McDonald.  5  Cush.  (Mass.)  365.  Beale's  Cas.  141; 
State  V.  Vi^ilson,  30  Conn.  500;  People  v.  Moran, 
123  N.  Y.  254,  20  Am.  St.  Rep.  732;  People  v.  Jones, 
46  Mich.  441;  Rogers  v.  Com..  5  Serg.  &  R.  (Pa.) 
462;  People  v.  Bush,  4  HiU  (N.  Y.)  134. 

The  contrary  was  at  one  time  held  in  England. 
Reg.  V.  Collins,  9  Cox.  C.  C.  497,  Beale's  Cas.  137; 
Reg.  V.  M'Phersonr  Dears.  &  B.  C.  C.  197.  7  Cox, 
C.  C.  281.  But  these  cases  have  been  overruled. 
Reg.  V.  Brown.  24  Q.  B.  Div.  357:  Reg.  v.  Ring. 
66  Law  Times  (N.  S.)  300. 
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principle  has  been  applied   in  many  other 
cases.®* 

It  was  said  by  Mr.  Justice  Gray  in  a  Mas- 
sachusetts case:     "Whenever  the  law  makes 

8*  In  Clark  v.  State,  86  Tenn.  511,  a  person  who 
had  opened  a  drawer  with  intent  to  steal  there- 
from was  held  guilty  of  an  attempt  to  commit 
larceny,  though  there  was  nothing  in  the  drawer. 

In  Hamilton  v.  State,  36  Ind.  280,  10  Am.  Rep. 
22,  a  conviction  of  attempt  to  rob  was  sustained, 
where  the  accused  had  assaulted  another  with  in- 
tent to  rob  him,  though  the  person  assaulted  had 
no  money  on  his  person. 

In  State  v.  Beal,  37  Ohio  St.  108,  a  person  who 
had  broken  into  a  house  with  intent  to  steal  there- 
from was  held  guilty  of  burglary,  though  there 
was  nothing  in  the  house  that  could  be  stolen. 

In  Reg.  V.  Goodall,  2  Cox,  C.  C.  41,  and  Reg.  v. 
Goodchild,  2  Car.  &  K.  293,  convictions  of  attempt 
to  procure  a  miscarriage  were  sustained,  though 
the  attempt  was  made  upon  the  body  of  a  woman 
who  was  not  pregnant. 

In  People  v.  Lee  Kong,  95  Cal.  666,  29  Am.  St. 
Rep.  165.  Beale's  Cas.  142^  a  conviction  of  assault 
with  intent  to  kill  was  sustained,  where  the  ac- 
cused had  shot  at  a  particular  spot,  with  intent 
to  kill  a  policeman  whom  he  supposed  to  be  con- 
cealed there,  though  it  appeared  that  the  police- 
man was  in  fact  at  another  place. 

An  attempt  to  commit  the  crime  of  extorting 
money  by  putting  another  in  fear  is  committed, 
notwithstanding  the  other  is  not  really  put  in 
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one  step  towards  the  accomplishment  of  an 
unlawful  object  with  the  intent  or  purpose  of 
accomplishing  it  criminal,  a  person  taking 
that  step,  with  that  intent  or  purpose,  and 
himself  capable  of  doing  every  act  on  his  part 
to  accomplish  that  object,  cannot  protect  him- 
self from  responsibility  by  showing  that,  by 
reason  of  some  fact  unknown  to  him  at  the 
time  of  his  criminal  attempt,  it  could  not  be 
fully  carried  into  effect  in  the  particular  in- 
stance/' ^^  "If  the  means  are  both  absolute- 
ly and  apparently  inadequate,  as  where  a 
man  threatens  another  with  magic,  or  aims 
at  him  a  child's  popgun,  then  it  is  plain  that 
an  attempt,  in  the  sense  of  an  apparent  in- 
vasion of  another's  rights,  does  not  exist. 
*  *  *  When  the  means  used  are  so  pre- 
posterous that  there  is  not  even  apparent 
danger,  then  an  indictable  attempt  is  not 
made  out."®® 


fear,  but  gives  up  the  money  for  the  purpose  ol 
afterwards  prosecuting  the  offender.  People  v. 
Gardner,  144  N.  Y.  119,  43  Am.  St.  Rep.  741,  re- 
versing 25  N.  Y.  Supp.  1072. 

fl6  Com.  v.  Jacobs,  9  AHen  (Mass.)  274. 

00  1  Whart.  Crim.  Law  (10th  Ed.)  §  183,  citing, 
among  other  cases,  Reg.  v.  James,  1  Car.  &  K. 
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129.  Legal     Impoasibiiity     to     Commit     Intended 
Crime. 

By  the  weight  of  authority,  if,  as  a  matter 
of  law,  the  completed  act  accomplished  as  in- 
tended would  not  be  a  crime,  the  attempt  to 
commit  it  is  not  criminal,  whatever  may  be 
the  party^s  state  of  mind.  For  example,  it 
is  not  a  crime  at  common  law  to  procure  an 
abortion  with  the  consent  of  the  woman, 
where  she  is  not  quick  with  child ;  and  there- 
fore an  attempt  to  procure  an  abortion  under 
such  circumstances  is  not  indictable,  though 
the  party  may  not  know  that  the  child  has 
not  quickened.®^  So,  by  the  weight  of  au- 
thority, where  it  is  held  that  a  boy  under  four- 
teen years  of  age  cannot  commit  the  crime 
of  rape,  he  cannot  be  guilty  of  an  attempt  to 
rape.®®  On  the  same  principle  it  would  seem 
clear  that  consent  of  the  person  against  whom 

530;  Tarver  v.  State,  43  Ala.  354;  Robinson  v. 
State,  31  Tex.  170;  Smith  v.  State,  32  Tex.  593. 

«7  State  V.  Cooper,  22  N.  J.  Law,  52,  51  Am. 
Dec.  248. 

«8i  Whart.  Crim.  Law  (10th  Ed.)  §  184;  Rex  v. 
Eldershaw,  3  Car.  &  P.  396;  Reg.  v.  Phillips.  8 
Car.  &  P.  736;  State  v.  Sam,  1  Winst.  (N.  C.)  300; 
State  V.  Handy,  4  Har.  (Del.)  566.  Contra,  Com. 
V.  Green,  2  Pick.  (Mass.)  380,  Beale's  Cas.  139. 
And  see  People  v.  Randolph,  2  Park.  Cr.  R.  (N. 
Y.)  213;  Williams  ▼.  State,  14  Ohio,  222. 
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a  crime  is  attempted  miist  prevent  the  other 
party  from  being  guilty  of  a  criminal  attempt 
to  commit  the  crime,  if  it  would  prevent  him 
from  being  guilty  of  the  intended  crime,  but 
this  is  doubtful.'*® 


•oin  People  v.  Gardiner,  25  N.  Y.  Supp.  1072, 
the  accused  had  threatened  to  accuse  a  woman  of 
a  crime  unless  she  would  give  him  money,  and 
she  parted  with  the  money,  not  under  the  Influence 
of  fear,  but  for  the  purpose  of  prosecuting  him. 
It  was  held  that,  since  he  could  not,  under  such  cir- 
cumstances, be  guilty  of  the  statutory  crime  of 
extortion  by  putting  in  fear,  he  was  not  guilty  of 
a  criminal  attempt  to  commit  such  crime.  This 
decision  was  reversed  by  the  court  of  appeals  in 
People  V.  Gardiner,  144  N.  Y.  119,  43  Am.  St  Rep. 
741.  and  it  was  held  that  he  was  guilty  of  an  at- 
tempt, for  the  same  reason  that  a  man  who  at- 
tempts to  pick  an  empty  pocket  is  guilty  of  an 
attempt  to  steal. 

Consent  after  an  attempt  does  not  prevent  the 
attempt  from  being  a  crime.  Thus,  a  man  who 
attempts  to  commit  rape  is  none  the  less  guilty 
because  the  woman  afterwards  consents  to  inter- 
course, so  that  rape  is  not  committed.  State  v. 
Cross,  12  Iowa,  66,  79  Am.  Dec.  519;  State  v. 
Hartigan,  32  Vt.  607,  78  Am.  Dec.  609;  State  v. 
Atherton.  50  Iowa,  189,  32  Am.  Rep.  134. 

In  Rex  V.  Edwards,  6  Car.  &  P.  521,  it  was  held, 
in  effect,  that  a  person  who  forcibly  compelled 
another  to  write  an  order  for  the  payment  of 
money,  intending  to  take  the  order,  was  not  guilty 
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III.  SOLICITATION   TO  COMMIT  CRIME. 

130.  In  General. — According  to  the  better  opin- 
ion, it  is  a  misdemeanor  to  solicit  anotlier  to  com- 
mit eitiier  a  felony  or  a  misdemeanor.^o  This  doc- 
trine,  however,  is  not  recognized  in  ali  Jurisdic- 
tions to  the  full  extent. 

131.  Solicitation  to  Commit  a   Felony. 

The  decided  weight  of  authority,  both  in 
England  and  in  the  United  States,  is  in  favor 
of  the  doctrine  that  it  is  a  misdemeanor  mere- 
ly to  solicit  another  to  commit  a  crime,  if  the 
crime  be  a  felony,  though  nothing  further  is 
done  towards  carrying  out  the  unlawful  pur- 
pose. The  solicitation,  without  more,  is  re- 
garded as  a  sufficient  act  to  take  the  case  out 
of  the  sphere  of  mere  intent.  In  a  leading 
English  case  an  indictment  was  sustained  for 
soliciting  a  servant  to  steal  his  master's  goods. 
It  was  argued  that  no  crime  was  charged  Ikj- 
cause  "a  mere  intent  to  commit  evil  is  not  in- 
dictable, without  an  act  done ;"  but  the  court 
held  that  the  solicitation  was  sufficient  to  reli- 


ef an  attempt  to  rob,  as  the  act  would  not  have 
been  robbery  if  he  had  accomplished  his  purpose. 
70  Rex  V.  Higgins,  2  East,  5  (referred  to  in 
Scale's  Cas.  129);  Walsh  v.  People,  65  111.  58,  16 
Am.  Rep.  569,  Beale's  Cas.  128:  Com.  v.  Randolph, 
146  Pa.  St.  83,  28  Am.  St.  Rep.  782,  Beale's  Cas. 
134;  and  cases  cited  in  the  notes  following. 
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der  the  defendant  accountable.^^  This  case 
has  repeatedly  been  followed  both  in  England 
and  in  this  country.  Thus,  in  other  eases  it 
has  been  held  an  indictable  offense  to  solicit 
any  person  to  commit  larceny  or  embezzle- 
ment,"^ or  murder,'^  or  arson/^  or  sodomy,*^^ 
or  adultery,  where  by  statute  'idultery  was 
made  a  felony,'®  or  to  utter  forged  bank  bills, 
made  a  felony  by  statute.*^"  Tlicro  are  some 
statements  against  this  doctrine,  but  it  is  bn]»- 
ported  by  an  overwhelming  weight  of  author- 

ity." 


71  Rex  V.  Higgins,  2  East,  5. 

72  Reg.  V.  Quail,  4  Fost.  &  F.  1076;  Reg.  v. 
Daniell,  6  Mod.  99. 

73  Reg.  V.  Williams,  1  Car.  &  K.  589,  1  Den.  C. 
C.  39;  Bacon's  Case,  1  Sid.  230,  1  Lev.  146;  Stabler 
V.  Com.,  95  Pa.  St.  318,  40  Am.  Rep.  653;  Com.  v. 
Randolph,  146  Pa.  St.  83,  28  Am.  St.  Rep.  782, 
Beale's  Cas.  134. 

74  Com.  V.  Flagg,  135  Mass.  545.  And  see  Peo- 
ple V.  Bush.  4  Hill  (N,  Y.)  136 ;  State  v.  Bowers, 
35  S.  C.  262,  28  Am.  St.  Rep.  847;  Com.  v.  Hutchin- 
son, 42  W.  N.  C.  (Pa.)  137.  6  Pa.  Super.  Ct.  405. 
19  Pa.  Co.  Ct.  360. 

7'»Rex  V.  Hickman.  1  Mood.  C.  C.  34;  Reg.  v. 
Rowed,  3  Q.  B.  180,  6  Jur.  396. 

7«  State  V.  Avery,  7  Conn.  266,  18  Am.  Dec.  105. 

77  See  State  v.  Davis,  Tappan  (Ohio)  171. 

7^  Wharton,  in  discussing  the  question  whether 
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132.  Solicitation  to  Commit  a  Misdemeanor. 

Whether  solicitation  to  commit  a  misde- 
meanor is  indictable  is  not  so  clear.  Some  of 
the  courts  have  made  a  distinction  in  this  re- 
spect between  felonies  and  misdemeanors,  and 

solicitations  to  commit  crimes  are  independently 
indictable,  says:  "They  certainly  are  ♦  ♦  ♦ 
when  they  in  themselves  involve  a  breach  of  the 
public  peace,  as  is  the  case  with  challenges  to  fight 
and  seditious  addresses.  They  are  also  indictable 
when  their  object  is  interference  with  public  jus- 
tice, as  where  a  resistance  to  the  execution  of  a 
judicial  writ  is  counseled;  or  perjury  is  advised; 
or  the  escape  of  a  prisoner  is  encouraged;  or  the 
corruption  of  a  public  officer  or  a  witness  is 
sought,  or  invited  by  the  officer  himself.  They 
are  indictable,  also,  when  they  are  in  themselves 
offenses  against  public  decency,  as  is  the  case 
with  solicitations  to  commit  sodomy;  and  they  are 
indictable,  also,  when  they  constitute  accessary- 
ship  before  the  fact.  But  ♦  ♦  ♦  the  better 
opinion  is  that,  where  the  solicitation  is  not  in  it- 
self a  substantive  offense,  or  (and)  where  there 
has  been  no  progress  made  towards  the  consum- 
mation of  the  independent  offense  attempted,  the 
question  whether  the  solicitation  is,  by  itself,  the 
subject  of  penal  prosecution,  must  be  answered  in 
the  negative."  1  Whart.  Crim.  Law  (10th  Ed.) 
§179. 

This  statement  was  approved  by  the  supreme 
court  of  Illinois  in  Cox  v.  People,  81  111.  191.  The 
indictment  in  this  case,  however,  was  for  assault 
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have  held  that  solicitation  to  commit  a  misde- 
meanor is  not  indictable  at  all,^®  though  they 
hold  that  it  is  an  offense  to  solicit  the  com- 
mission of  a  felon v.^*^  There  is  no  more  rea- 
son,  however,  for  such  a  distinction  in  the 
case  of  solicitation,  than  there  would  be  for 
holding  an  attempt  to  commit  a  misdemeanor 
not  to  be  indictable;  and  there  are  many 
cases  in  which  an  indictment  for  solicitation 


with  intent  to  commit  a  felony  (incest),  and  not 
merely  for  solicitation.  Several  other  cases,  some- 
times cited  as  holding  that  solicitation  to  commit 
a  felony  is  not  indictable,  do  not  so  liold  at  all,  but 
merely  hold  that  solicitation  is  not  indictable  as 
an  attempt,  which,  as  we  have  seen,  is  very  gen- 
erally conceded.  Ante,  §  125,  McDade  v.  People, 
29  Mich.  50;  State  v.  Harney,  101  Mo.  470;  State 
V.  Butler,  8  Wash.  194. 

70  Thus,  in  Smith  v.  Com.,  54  Pa.  St.  209,  93  Am. 
Dec.  686,  it  was  held  not  to  be  an  indictable  of- 
fense to  solicit  a  woman  to  commit  adultery,  since, 
by  the  laws  of  Pennsylvania,  adultery  was  merely 
a  misdemeanor.  The  court  distinguished  State  v. 
Avery,  7  Conn.  266,  18  Am.  Dec.  105  (supra,  note 
76),  on  the  ground  that,  in  Connecticut,  adultery 
was  a  felony. 

In  Com.  V.  Willard,  22  Pick.  (Mass.)  476,  it  was 
held,  in  effect,  that  solicitation  to  sell  liquor  In  vio- 
lation of  law  was  not  an  indictable  offense. 

^0  See  the  cases  cited  in  the  notes  to  the  section 
preceding. 
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to  commit  a  misdemeanor  has  been  sustained. 
Thus,  indictments  have  been  sustained  for  so- 
licitation to  commit  embracery,®*  for  solicit- 
ing a  person  who  has  been  summoned  as  a  wit- 
ness for  the  state  in  a  criminal  prosecution  to 
absent  himself,®^  and  for  solicitation  to  ac- 
cept a  bribe,®^  or  to  pay  a  bribe.®^ 
133.  Solicitation  not  Indictable  as  an  Attempt. 

As  was  shown  in  a  former  section,  some 
of  the  cases  in  which  solicitation  to  commit  a 
crime  has  been  held  to  be  an  indictable  of- 
fense proceed  on  the  theory  that  mere  solici- 
tation is  sufficiently  an  act  done — "a  step  in 
the  direction  of  the  crime" — ^to  constitute  an 
attempt.  But  this  view  is  not  supported  by 
the  weight  of  authority.  Solicitation  is  not 
an  attempt.  Tt  is  not  an  act  done  with  intent 
to  commit  a  crime,  and  which  would  apparent- 
ly result  in  the  commission  of  the  contem- 
plated crime  unless  frustrated  by  extraneous 
circumstances.  If  punishable  at  all,  it  is 
pimishable  as  a  distinct  misdemeanor.®** 

«i  State  V.  Bonds,  2  Nov.  265. 

^2  State  V.  Keyes,  8  Vt.  57. 

«8Rex  V.  Vanghan,  4  Burrows,  2494;  Rex  v. 
Plympton,  2  Ld.  Raym.  1377;  post,  §  432. 

H4  Walsh  V.  People,  65  lU.  58,  16  Am.  Rep.  569, 
Beale's  Cas.  128;  post,  §  432. 

-*''  See  ante,  §  125,  and  cases  there  cited. 
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IV.  CRIMINAL  CONSPIRACY. 

134.  In  General. — It  is  a  misdemeanor  at  com- 
mon iaw,  known  as  "conspiracy,"  for  two  or  more 
persons  to  conspire  or  combine,  either — 

1.  To  accomplish  a  criminal  or  unlawful  pur* 

pose; 

2.  Or  to  accomplish   a   purpose   not  in   itself 

criminal  or  unlawful  by  criminal  or  un- 
lawful means. 

It  is  the  unlawful  combination  or  agreement 
that  constitutes  the  offense,  and  no  overt  act  is 
necessary. 

As  to  Definition  or  Description  of  Offense. 
— The  courts  have  found  it  difficult  to  frame 
a  definition  of  the  crime  of  conspiracy  suffi- 
ciently accurate  to  include  all  agreements  or 
combinations  that  are  punishable,  and  at  the 
same  time  avoid  including  some  that  are  not 
pimishable.  Perhaps  it  cannot  be  done. 
The  definition — or  description,  rather — given 
above  has  been  adopted  by  some  of  the  most 
eminent  judges,  and  is  sufficiently  accurate  as 
a  definition.  It  was  said  by  Chief  Justice 
Shaw  in  a  leading  Massachusetts  case: 
"Without  attempting  to  review  and  reconcile 
all  the  cases,  we  are  of  opinion  that  as  a  gen- 
eral description,  though  perhaps  not  a  pre- 
cise and  accurate    definition,    a    conspiracy 
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must  be  a  combination  of  two  or  more  persons, 
by  some  concerted  action,  to  accomplish  some 
criminal  or  unlawful  purpose,  or  to  accom- 
plish some  purpose  not  in  itself  criminal  or 
unlawful  by  criminal  or  unlawful  means."  ®" 
In  punishing  a  conspiracy  the  law  does 
not  punish  mere  intention.  There  is  some- 
thing more  than  this.  There  is  an  unlawful 
agreement  or  combination,  and  this  is  what 
constitutes  the  offense. 

135.    Overt  Act  Not  Necessary.      / 

•  The  conspiring  is  a  distinct  offense,  and  to 
make  it  indictable  nothing  whatever  need  be 
done  in  execution  of  it.  No  overt  act  is  nec- 
essary. If  two  men  meet,  and  agree  to  com- 
mit a  crime,  they  are  guilty  of  a  criminal  con- 
spiracy, and  liable  to  indictment,  though  the 
very  next  moment  they  may  change  their 
minds  and  determine  not  to  do  so.®^ 

86  Com.  V.  Hunt,  4  Mete.  (Mass.)  Ill,  38  Am. 
Dec.  346,  Beale's  Cas.  821.    And  see  post,  §  135. 

•7  Poulterers'  Case,  9  Coke,  55b,  Beale's  Cas. 
801;  Rex  v.  Edwards,  8  Mod.  320,  Beale's  Cas. 
804;  Com.  v.  Judd,  2  Mass.  329,  3  Am.  Dec.  54; 
People  V.  Richards,  1  Mich.  216,  51  Am.  Dec.  75, 
80;  People  v.  Mather,  4  Wend.  (N.  Y.)  229,  263, 
21  Am.  Dec.  122,  151;  State  v.  Ripley,  31  Me.  386; 
State  y.  Buchanan,  5  Har.  &  J.  (Md.)  317,  9  Am. 
Dec.  634;  SUte  v.  Younger,  1  Dev.  (N.  C.)  357,  17 
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136.  The  Conspiring  or  Agreement. 

The  term  "conspiracy"  imports  an  agree- 
ment. Unless  this  is  shown,  the  crime  is  not 
made  out.®®  But  the  agreement  need  not  be 
a  formal  one.  It  need  not  be  manifested  by 
any  formal  words,  written  or  spoken.     It  is 

Am.  Dec.  571;  Com.  v.  McKisson,  8  Serg.  &  R. 
(Pa.)  420;  State  v.  Crowley,  41  Wis.  271;  O'Con- 
neU  V.  Reg.,  11  CI.  &  P.  155,  1  Cox,  C.  C.  413; 
State  y.  Cawood,  2  Stew.  (Ala.)  360;  State  v. 
Pulle,  12  Minn.  164. 

The  statute  of  New  York  has  modified  the  com- 
mon law  in  this  respect  by  requiring  that,  to  con- 
stitute the  crime  of  conspiracy,  there  must  be 
both  an  agreement  and  an  overt  act  to  effect  the 
object  of  the  agreement,  except  where  the  con- 
spiracy is  to  commit  some  "felony  upon  the  per- 
son of  another,  or  to  commit  arson  or  burglary." 
Pen.  Code,  §  171.  See  People  v.  Flack,  125  N.  Y. 
324.  And  there  are  similar  statutes  in  several 
other  states. 

88  Mulchy  V.  Reg.,  L.  R.  3  H.  L.  306. 

"Of  course,  a  mere  discussion  between  parties 
about  entering  into  a  conspiracy,  or  as  to  the 
means  to  be  adopted  for  the  performance  of  an 
unlawful  act,  does  not  constitute  a  conspiracy, 
unless  the  scheme,  or  some  proposed  scheme,  is 
in  fact  assented  to, — concurred  in  by  the  parties 
in  some  manner,  so  that  their  minds  meet  for  the 
accomplishment  of  the  proposed  unlawful  act" 
Per  Dyer,  J.,  in  U.  S.  v.  Goldberg,  7  Blss.  175,  180. 
Fed.  Cas.  No.  15,223. 
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sufficient  if  the  minds  of  the  parties  meet  un- 
derstandingly,  so  as  to  bring  about  an  intel- 
ligent and  deliberate  agreement  to  do  the  acts 
contemplated.®® 

All  of  the  conspirators  need  not  enter  into 
the  agreement  at  the  same  time.  When  a 
new  party,  with  knowledge  of  the  facts,  con- 
curs in  the  plans  of  the  original  conspirators, 

and  comes  in  to  aid  in  the  execution  of  them, 
he  is  from  that  moment  a  co-conspirator.     He 

8»  "Concurrence  of  sentiment  and  co-operative 
conduct  in  an  unlawful  and  criminal  enterprise, 
and  not  formality  of  speech,  are  the  essential  In- 
gredients of  criminal  conspiracy."  McKee  v. 
State,  111  Ind.  378.  And  see  People  v.  Mather,  4 
Wend.  (N.  Y.)  229,  260,  21  Am.  Dec.  122,  147;  Gib- 
son y.  State,  89  Ala.  121,  18  Am.  St.  Rep.  96;  Spies 
V.  People,  122  lU.  170,  3  Am.  St.  Rep.  320. 

**It  is  not  necessary,  to  constitute  a  conspiracy, 
that  two  or  more  persons  should  meet  together, 
and  enter  into  an  explicit  or  formal  agreement  for 
an  unlawful  scheme,  or  that  they  should  directly, 
by  words  or  in  writing,  state  what  the  unlawful 
scheme  is  to  be,  and  the  details  of  the  plan,  or 
means  by  which  the  unlawful  combination  is  to 
be  made  effective.  It  is  sufficient  if  two  or  more 
persons,  in  any  manner  or  through  any  contriv- 
ance, positively  or  tacitly  come  to  a  mutual  un- 
derstanding to  accomplish  a  common  and  unlaw- 
ful design."  Dyer,  J.,  in  U.  S.  v.  Goldberg,  7 
Biss.  175,  180.  Fod.  Cas.  No.  15.223. 
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commits  the  offense  whenever  he  agrees  to  be- 
come a  party  to  the  transaction;  and  doing 
any  act  in  furtherance  of  the  original  design 
shows  his  concurrence,  though  it  is  not  neces- 
sary to  make  him  guilty.^® 

The  crime  of  conspiracy  cannot  be  com- 
mitted by  less  than  two  persons,  for,  in  the 
nature  of  things,  less  than  two  cannot  make 
an  agreement.®^  At  common  law,  husband 
and  wife  are  regarded  as  but  one  person,  so 
that  they  cannot  enter  into  an  agreement,  and 
therefore  they  cannot  be  guilty  of  conspiracy ; 
and  this  rule  still  obtains,  unless  the  common 
law  has  been  changed  by  statute.^-  Another 
result  of  the  necessity  of  two  persons  to  com- 
mit this  offense  is  that,  where  two  are  in- 
dicted, an  acquittal  of  one  is  necessarily  an 
acquittal  of  the  other.  But  the  death  of  one 
conspirator  will  not  prevent  a  trial  and  con- 
viction of  the  other."" 


00  People  V.  Mather.  4  Wend.  (N.  Y.)  229.  260. 
21  Am.  Dec.  122,  147;  Spies  v.  People.  122  HI.  1.  3 
Am.  St.  Rep.  320;  U.  S.  v.  Sacia.  2  Fed.  754. 

01  State  y.  Glidden,  55  Conn.  46,  3  Am.  St.  Rep. 
23;  State  v.  Setter,  57  Conn.  461.  14  Am.  St.  Rep. 
121. 

»2  People  V.  Miller,  82  Cal.  107;  State  v.  Coving- 
ton. 4  Ala.  603. 
BsRex.  V.  NlceoUs.  2  Strange,  1227;    People  v. 
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137.  The  Unlawful  Purpose — In  General. 

As  was  stated  in  a  previous  section,  a  con- 
spiracy may  be  described  generally  as  a  com- 
bination to  accomplish  some  criminal  or  un- 
lawful purpose,  or  to  accomplish  some  pur 
pose  that  is  not  in  itself  criminal  or  unlawful 
by  criminal  or  unlawful  means.®*  In  other 
words,  the  purpose  or  means  may  be  criminal, 
or  they  may  be,  not  criminal,  but  merely  un- 
lawful. The  difficulty  is  in  determining 
what  purposes  are  unlawful  within  the  mean- 
ing of  the  law.  A  conspiracy  to  do  an  act 
that  is  not  unlawful  bv  means  that  are  noi 
unlawful  is  not  indictable,  whatever  the  in- 
tent may  be.®^ 

Olcott.  2  Johns.  Cas.  (N.  Y.)  301,  1  Am.  Dec.  168; 
Com.  V.  Edwards,  135  Pa.  St.  474. 

»*Com.  V.  Hunt.  4  Mete.  (Mass.)  Ill,  38  Am. 
Dec.  346,  Beale's  Cas.  821.  And  see,  to  the  same 
effect.  Alderman  v.  People,  4  Mich.  414,  69  Am. 
Dec.  321;  Smith  v.  People,  25  lU.  17,  76  Am.  Dec. 
780,  Beale's  Cas.  811;  Reg.  v.  Parnell,  14  Cox,  C. 
C.  508:  State  v.  Mayberry,  48  Me.  218;  State  v. 
Do.naldson,  32  N.  J.  Law.  151.  90  Am.  Dec.  649, 
Beale's  Cas.  828. 

•5  See  Com.  v.  Kostenbander,  17  W.  N.  C.  (Pa.) 
303,  Beale's  Case,  where  it  was  held  (by  a  divid- 
ed court,  however.)  that  an  indictment  would  not 
lie  against  several  persons  for  conspiracy  to  In- 
duce another  to  sell  them  liquor  in  violation  pt 
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In  a  leading  case  in  ifaryland,^®  Judge 
Buchanan  exhaustively  reviewed  the  early 
English  cases,  and  concluded  that  an  indict- 
ment would  lie  in  the  following  cases : 

1.  For  a  conspiracy  to  do  any  act  that  is 
criminal  per  se, 

2.  For  a  conspiracy  to  do  an  act  not  il- 
legal, nor  punishable,  if  done  by  an  individ- 
ual, bnt  immoral  only. 

3.  For  a  conspiracy  to  do  an  act  neither  il- 
legal nor  immoral  in  an  individual,  but  to 
effect  a  purpose  which  has  a  tendency  to  prej- 
udice the  public. 

4.  For  a  conspiracy  to  extort  money  from 
another,  or  to  injure  his  reputation,  by  means 
not  indictable  if  practiced  bv  an  individual. 

5.  For  a  conspiracy  to  cheat  and  defraud  a 
third  person,  accomplished  by  means  of  au 
act  which  would  not  in  law  amount  to  an  in- 
dictable cheat,  if  effected  bv  an  individual. 

6.  For  a  malicious  conspiracy  to  impov- 
erish or  ruin  a  third  person  in  his  trade  or 
profession. 

law,  and  then  sue  him  as  informers  for  the  pen- 
aUy. 

«« State  V.  Buchanan.  5  Har.  ^  J.  (Md.)  317.  ^ 
Am.  Dec.  534. 
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7.  For  a  conspiracy  to  defraud  a  third  per- 
son by  means  of  an  act  not  per  se  unlawful, 
and  though  no  person  be  injured  thereby. 

8.  For  a  bare  conspiracy  to  cheat  and  de- 
fraud a  third  person,  though  the  means  of  ef- 
fecting it  may  not  be  determined  on  at  the 
time. 

138.  The  Means  to  be  Employed. 

If  the  object  of  a  conspiracy  is  a  crime  or 
otherwise  unlawful,  the  means  by  which  it 
is  to  be  accomplished  are  altogether  imma- 
terial.^^ But  if  the  object  is  not  unlawful, 
unlawful  means  of  accomplishing  it  must  be 
contemplated.^®  This  distinction  is  impor- 
tant in  determining  the  sufficiency  of  indict- 
ments for  conspiracy.  In  the  first  case  the 
means  need  not  be  set  out  in  the  indictment, 
while  in  the  latter  they  must.®^ 


»7Rex  V.  Eccles.  1  Leach,  C.  C.  274;  Smith  v. 
People,  25  111.  17,  76  Am.  Dec.  780,  Beale's  Cas. 
811;  State  v.  Buchanan,  5  Har.  &  J.  (Md.)  317,  9 
Am.  Dec.  534;  Com.  v.  Hunt,  4  Mete.  (Mass.)  Ill, 
38  Am.  Dec.  346,  Beale's  Cas.  821;  People  v.  Rich- 
ards, 1  Mich.  216,  61  Am,  Dec.  75;  Com.  v.  McKis- 
8on,  8  Serg.  &  R.  (Pa.)  420,  11  Am.  Dec.  630. 

»8  Smith  V.  People,  supra;  People  v.  Richards, 
supra;  Com.  v.  Eastman,  1  Cush.  (Mass.)  189,  48 
Am.  Dec.  596;  State  v.  Crowley,  41  Wis.  271. 

99  See  the  cases  above  cited. 
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When  the  object  of  the  conspiracy  is  un- 
lawful,  it  is  not  even  necessary  that  the  means 
of  accomplishing  it  shall  be  agreed  upon  at 
the  tinie.^^^ 

139.  Conspiracy  to  Commit  Crime — In  General. 

Nothing  is  better  settled  in  the  criminal 
law  than  the  doctrine  that  a  conspiracy  to 
conmiit  any  crime,  either  as  an  end  or  as  the 
means  of  accomplishing  an  end  not  criminal, 
is  a  misdemeanor  at  common  law;  and  it  is 
immaterial  whether  the  intended  crime  be  a 
felonv  or  merely  a  misdemeanor,  and  whether 
it  be  criminal  at  common  law  or  by  statute 
only.^^^  For  this  proposition,  said  Judge 
Huchanan  in  the  case  above  referred  to,  "it 

can  scarcely  be  necessary  to  offer  anv  author- 

«•  ••  «,' 

ity."  ^^^  Conspiracy  to  obtain  money  or 
property  by  false  pretenses  is  clearly  indicta- 
ble where  there  is  a  statute  punishing  the  ob- 
taining   of    money    or    property    by    such 


100  state  V.  Crowley,  41  Wis.  271;  Rex  v.  GIU.  2 
Barn.  &  Aid.  204. 

101  Reg.  V.  Bunn,  12  Cox,  C.  C.  316;  Beasley,  C. 
J.,  in  State  v.  Dbnaldsou,  32  N.  J.  Law,  151.  90  Am. 
Dec.  649,  Beale's  Cas.  828;  State  v.  Glidden.  55 
Conn.  46. 

102  state  V.  Buchanan,  5  Har.  &  J.  (Md.)  317.  9 
Am.  Dec.  534. 
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means.^^^     The  same  is  true  of  conspiracy 
to  commit  an  assault  and  battery,  or  to  pro- 
cure the  false  imprisonment  of  another,^^* 
to  rob  or  steal,^^^  etc. 
140.  Conspiracy  to  Pervert  or  Obstruct  Justice. 

To  willfully  obstruct  or  pervert  the  course 
of  public  justice  is  a  misdemeanor  at  common 
law,  and  therefore  a  conspiracy  to  effect  such 
a  purpose  is  clearly  indictable  as  a  conspiracy 
to  commit  a  crime.  Thus,  it  is  a  crime  to 
conspire  to  obstruct  an  officer  in  the  discharge 
of  his  official  duty;  ^^**  to  fabricate  or  destroy 
evidence,  as  by  introducing  false  affidavits  or 
certificates  in  evidence,  by  suppressing  a  will, 
etc.,^^^  or  by  passing  a  person  off  as  the  heir 

108  Reg.  V.  Hudson,  8  Cox,  C.  C.  305,  Beale's  Cas. 
158;  Orr  v.  People,  63  111.  App.  305;  People  v.  But- 
ler, 111  Mich.  483. 

104  state  V.  McNally,  34  Me.  210,  56  Am.  Dec. 
650;  Com.  v.  Putnam,  29  Pa.  St.  296.  Conspiracy 
to  have  a  sane  woman  declared  insane,  and  con- 
fined in  an  asylum,  is  indictable.  Com.  v.  Spink, 
137  Pa.  St  255. 

106  People  V.  Richards,  67  Cal.  412,  56  Am.  Rep. 
716;  Miller  v.  Com.,  78  Ky.  15,  39  Am.  Rep.  194. 

106  state  V.  Noyes,  25  Vt.  415,  420;  State  v.  Mc- 
Nally, 34  Me.  210,  56  Am.  Dec.  650. 

107  State  V.  DeWitt,  2  Hill  (S.  C.)  282,  27  Am. 
Dec.  374.    In  Rex  v.  Mawbey,  6  Term  R.  619,  an 
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of  a  decedent  to  obtain  a  part  of  his  es- 
tate; ^^®  to  procure  criminal  process  for  im- 
proper purposes ;  ^^®  to  enforce  by  legal  pro- 
cess the  payment  of  sums  not  due;^^^  or  to 
pack  a  jury."^  A  conspiracy  between  a  wit- 
ness and  others  for  the  former  not  to  appear 
in  obedience  to  a  summons  on  the  trial  of  an 
indictment  is  an  indictable  conspiracy.^  *^ 

141.  Conspiracy  to  do  immoral  Acts. 

A  conspiracy  to  accomplish  an  object  that 
is  immoral  is  clearly  indictable,  if  the  act 
contemplated  is  an  offense  against  the  public 
morals,  as  an  act  of  public  indecency  or  im- 
morality."^ And  even  when  the  object  of  a 
conspiracy  is  not  of  this  character,  if  it  is 
immoral,  it  is  indictable.     The  object  need 

Indictment  was  sustained  for  conspiracy  to  per- 
vert the  course  of  justice  by  producing  in  evi- 
dence a  false  certificate  by  justices  of  the  peace 
that  a  highway  was  repaired,  to  influence  the 
judgment  of  the  court  on  an  indictment  for  fail- 
ure to  repair. 

108  Rex  v.  Robinson.  1  Leach,  C.  C.  37. 

100  Slomer  v.  People,  25  111.  70,  76  Am.  Dec.  786. 

110  Reg.  v.  Taylor,  15  Cox,  C.  C.  265,  268. 

111  O'Donnell  v.  People,  41  111.  App.  23. 

112  Reg.  v.  Hamp,  6  Cox,  C.  C.  167;   People  v. 
Chase,  16  Barb.  (N.  Y.)  495. 

lis  Post,  §  458,  et  seq. 
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not  be  an  indictable  offense.  Thus,  in  a  lead- 
ing English  case,^*'*  an  indictment  was  sus- 
tained for  a  conspiracy  to  place  a  girl,  with 
her  own  consent,  in  the  hands  of  a  man  for  the 
purpose  of  prostitution,  though  neither  seduji- 
tion  nor  prostitution  in  private  was  indictable 
at  common  law.  The  immoral  object  made 
the  conspiracy  indictable.^  ^'^  It  has  also 
been  held  an  indictable  offense  to  conspire  to 
persuade  a  woman  and  her  parents  that  a 
forged  license  is  genuine,  and  that  one  of  the 
conspirators  is  a  justice  of  the  peace,  and  thus 
gain  their  consent  to  a  sham  marriage.^  ^® 

142.  Conspiracy  to  Commit  a  Mere  Private  Wrong 
— In  General. 

There  are  some  cases  in  which  it  has  been 

held  (by  Lord  Ellenborough,  among  others) 

that  to  render  a  conspiracy  indictable  there 


114  Rex  V.  Delaval,  3  Burrows,  1434,  1  W.  Bl.  410, 
439,  Beale's  Cas.  101. 

115  And  see  Rex  v.  Grey,  9  How.  St.  Tr.  127,  1 
East,  P.  C.  460;  Smith  v.  People,  25  111.  17,  76  Am. 
Dec.  780,  Beale's  Cas.  811  (conspiracy  to  fraudu- 
lently procure  a  girl  to  have  carnal  connection 
with  a  man);  Reg.  v.  Howell,  4  Fost.  &  F.  160; 
Reg.  V.  Mears,  2  Den.  C.  C.  79,  4  Cox,  C.  C.  425; 
State  V.  Powell,  121  N.  C.  635. 

ii«  State  V.  Murphy,  6  Ala.  765,  41  Am.  Dec.  79. 
And  see  State  v.  Wilson,  121  N.  C.  650. 
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must  be  a  combination  to  commit  some  act 
that  is  known  as  an  offense  at  common  law,  cr 
that  has  been  declared  an  offense  bj  statute, 
and  that  a  conspiracy,  therefore,  to  commit  a 
mere  private  fraud  or  private  trespass,  is  not 
criminal.^ ^'  Hut  tlie  overwhelming  weight 
of  authority  is  against  these  decisions.  To 
render  a  consj)iracy  criminal,  it  is  not  at  all 
necessarv  that  a  criminal  act  shall  he  contem- 
plated,  either  as  the  end  or  as  a  means.  It  is 
a  misdemeanor  to  conspire  to  commit  against 
another  a  mere  private  wrong,  the  only  effect 
of  which  would  l)e  to  render  the  wrongdoers 
liable  to  an  action  for  damages,  if  acting  indi- 
vidually. While  the  contemplated  wrong 
would  not  be  indictable,  the  unlawful  com- 


117  Alderman  v.  People,  4  Mich.  414,  69  Am.  Dec. 
321  (but  see  People  v.  Richards.  1  Mich.  216,  51 
Am.  Dec.  75);  Com.  v.  Prius.  9  Gray  (Mass.)  127, 
Beale's  Cas.  810  (but  see  Com.  v.  Warren,  6  Mass. 
74);  State  v.  Rickey,  9  N.  J.  Law,  293  (disapprov- 
ed in  State  v.  Norton,  23  N.  J.  Law,  44  and  State 
v.  Etonaldson,  32  N.  J.  Law,  151,  90  Am.  Dec.  649, 
Beale's  Cas.  828).  And  see  Rex  v.  Pywell,  1 
Starkle  402,  Beale's  Cas.  807;  Rex  v.  Turner,  13 
East,  228,  Beale's  Cas.  805  (disapproved  in  Reg.  v. 
Rowlands,  5  Cox,  C.  C.  436,  490.  per  Lord  Camp- 
bell; and  in  Mifflin  v.  Com.,  5  Watts  &  S.  (Pa.) 
461.  463,  per  Chief  Justice  Gibson). 
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bination  to  commit  it,  because  of  the  increas- 
ed power  to  injure,  is  regarded  as  so  far  in- 
jurious to  the  public  at  large  as  to  require  the 
state  to  interfere.  Hawkins  says:  "There 
can  be  no  doubt  that  all  combinations  what- 
soever, wrongfully  to  prejudice  a  third  per- 
son, are  highly  criminal  at  common  law."  ^^® 
And  Chitty  says:  "All  confederacies  wrong- 
fully to  prejudice  another  are  misdemeanors 
at  common  law,  whether  the  intention  is  to 
injure  his  property,  his  person,  or  his  charac- 
ter." i^» 

143.  Conspiracy  to  Commit  a  TrespasiB. 

In  accordance  with  this  doctrine  it  is  well 
settled  that  a  conspiracy  to  commit  any  tres- 
pass upon  the  property  of  another,  real  or 

ii»  1  Hawk,  p!  C.  c.  72;  Rex  v.  Edwards,  8  Mod. 
320,  Beale's  Cas.  804. 

"»3  Chit.  Crlm.  Law,  1139.  And  see  the  cases 
cited  specificaUy  in  the  fonowing  notes. 

An  indictment  has  been  sustained  for  conspiracy 
to  effect  the  escape  of  a  female  infant,  with  a 
view  to  her  marriage  against  her  father's  will, 
Mifflin  V.  Com.,  5  Watts  &  S.  (Pa.)  461,  40  Am. 
Dec.  527;  for  conspiracy  to  seduce  a  minor  son 
and  heir,  "and  carry  him  out  of  the  custody,  coun- 
sel, and  government  of  his  father,"  with  design 
to  marry  him  to  a  woman  of  ill  fame.  Rex  v. 
Thorp,  5  Mod.  221. 
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personal,  is  indictable  at  common  law,  though 
the  intended  trespass  may  be  nothing  more 
than  a  civil  injury,  and  would  not  be  indicta- 
ble if  committed.^^^ 

144.  Conspiracy  to  Defraud. 

The  doctrine  has  also  been  frequently  ap- 
plied to  conspiracies  to  perpetrate  a  fraud 
upon  others.  To  obtain  another's  money  or 
goods  by  mere  false  representations,  without 
using  false  weights,  measures,  or  tokens,  is 
a  mere  private  wrong  at  common  law,  and  not 
an  indictable  cheat,  and  yet  it  has  been  held 
an  indictable  offense  to  conspire  to  defraud 
by  such  means.^^^  And  the  same  is  true  of 
any  other  conspiracy  to  defraud  by    means 

that  are  not  criminal,  but  merely  wrong- 
ful.^" 


120  Wilson  V.  Com.,  96  Pa.  St.  56. 

121  Reg.  V.  Mackarty,  2  Ld.  Raym.  1179;  Rex  v. 
Wheatly,  2  Burrows,  1125,  Beale's  Cas.  97;  Com. 
V.  Warren,  6  Mass.  74.  See,  also,  Reg.  v.  Hudson, 
8  Cox,  C.  C.  305,  Beale's  Cas.  158. 

122  Rex  V.  Edwards,  8  Mod.  320.  Beale's  Cas.  804: 
Reg.  V.  Warburton,  L.  R.  1  C.  C.  274,  Beale's  Cas. 
808;  State  v.  Buchanan,  5  Har.  &  J.  (Md.)  317,  9 
Am.  Dec.  534;  People  v.  Richards,  1  Mich.  216,  51 
Am.  Dec.  75;  People  v.  Underwood,  16  Wend.  (N. 
Y.)  546;  Johnson  v.  People,  22  111.  314;  and  cases 
cited  in  the  notes  following. 
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Other  Illustrations  of  Conspiracy  to  De- 
fraud.— Thus,  indictments  have  been  sus- 
tained for  conspiracy  to  falsely  read  a  release 
to  an  illiterate  man,  and  thereby  induce  him 
to  sign  it ;  ^^^  to  persuade  a  man  to  bet  on  a 
race  that  is  to  be  fraudulently  run  ;^^^  to  get 
a  man  drunk  and  cheat  him  at  cards ;  *^^  to 
cheat  one  out  of  his  land ;  ^^®  to  obtain  goods 
from  a  merchant  without  paying  for 
them;  '^^  to  induce  a  person,  by  false  repre- 
sentations, to  forego  a  legal  claim ;  *^®  to  dis- 
pose of  goods  in  contemplation  of  bankruptcy, 
with  intent  to  defraud  creditors;  ^^®  to  con- 
duct a  mock  auction,  or  stifle  competition  at 

n»  Reg.  V.  Sklrret,  Sid.  312. 

12*  Reg.  V.  OrbeU,  6  Mod.  42. 

"8  state  V.  Younger,  1  Dev.  (N.  C.)  357,  17  Am. 
Dec   571. 

126  People  V.  Richards,  1  Mich.  216,  51  Am. 
Dec.  75. 

i27Reg.  V.  Orman,  14  Cox,  C.  C.  381;  Com.  v. 
Ward,  1  Mass.  473;  Com.  v.  Eastman,  1  Cush. 
(Mass.)  189,  48  Am.  Dec.  596. 

128  Reg.  V.  Carlisle,  Dears.  C.  C.  337,  6  Cox,  C. 
C.  336. 

i2»  Reg.  V.  Hall,  1  Fost.  &  F.  33.  And  see  Hey- 
mann  v.  Reg.,  L.  R.  &  Q.  B.  102,  12  Cox,  C.  C.  383, 
28  L.  T.  (N.  S.)  162;  Com.  v.  Goldsmith,  12  PhUa. 
632. 
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an  auction  sale.^^®     And  many  other  cases 
might  be  cited.^^^ 

145.  Conspiracy  to  Slander  or  Extort  Money. 

It  is  also  well  settled  that  it  is  a  misde- 
meanor at  common  law  for  tw^o  or  more  per- 
sons to  conspire  to  slander  another,  or  to  make 
a  false  charge  against  him,  either  for  the  pur- 
pose of  injuring  his  reputation,  or  for  the 
purpose  of  extorting  money  from  him,  as  in 
the  case  of  blackmail,  though  verbal  defama- 
tion and  extortion  of  money  otherwise  than 
under  color  of  office  are  not  crimes  at  all  at 
common  law.^®^ 


130  Reg.  V.  Lewis,  11  Cox,  C.  C.  404;  Levi  v. 
Levi,  6  Car.  &  P.  239. 

131  See  Reg.  v.  Brown,  7  Cox,  C.  C.  442;  Reg.  v. 
Kenrlck,  5  Q.  B.  49,  7  Jur.  848;  Ellzey  v. 
State,  57  Miss.  827;  State  v.  Cole,  39  N.  J.  Law. 
324. 

Conspiracy  between  a  servant  and  another  to 
sen  the  master's  goods  at  less  than  the  proper 
price,  and  divide  the  difference,  or  otherwise  de- 
fraud the  master.  Reg.  v.  De  Kromme,  17  Cox, 
C.  C.  492. 

Conspiracy  between  a  female  servant  and  a  man 
for  the  latter  to  personate  her  master,  and  marry 
her,  with  intent  to  defraud  her  master's  relations 
out  of  a  part  of  his  property.  Rex  v.  Robinson,  1 
Leach,  C.  C.  37,  2  East,  P.  C.  1010. 

132  As  conspiracy  to  falsely  charge  one  with  be- 
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146.  Conspiracy  to  Injure  Another  in  His  Trade  or 
^  Calling. 

It  is  also  an  indictable  oflFense  at  common 
law  to  maliciously  conspire  to  injure  anoth- 
er in  his  trade  or  calling-  by  means  that  are 
wrongful,  though  not  criminal,^^^  as  to  ruin 
a  tradesman's  business  by  bribing  his  serv- 
ants or  apprentices  to  make  inferior 
goods  ;^'^  or  to  hinder  a  tradesman  from  ex- 


ing  the  father  of  a  bastard  child.  T'mberley's 
Case,  Sid.  68;  Child  v.  North,  1  KeT).  203;  Rex  v. 
Armstrong,  Vent.  304;  Reg.  v.  Best,  2  Ld.  Raym. 
1167. 

For  other  cases  of  conspliajy  to  slaider  or  ex- 
tort money,  see  Rex  v.  Kinnersley,  1  Strange,  193; 
Rex  V.  Parsons,  1  W.  Bl.  392;  Rex  v.  Ripsal,  1  W. 
Bl.  368,  3  Burrows.  1320;  Com.  v.  Tibbetts,  2  Mass. 
536;  State  v.  Hickllng,  41  N.  J.  Law,  208,  32  Am. 
Rep.  198;  Elkin  v.  People,  28  N.  Y.  177;  People 
V.  Dyer,  79  Mich.  480;  State  v.  Jackson,  82  N.  C. 
565.  See.  also,  State  v.  Buchanan.  5  Har.  &  J. 
(Md.)  317.  9  Am.  Dec.  534,  where  the  early  cases 
are  reviewed  and  discussed. 

i3«  Rex  V.  Cope,  1  Strange.  144;  Rex  v.  Bccles, 
1  Leach.  C.  C.  274;  Rex  v.  Leigh,  2  Camp.  372. 
note;  Reg.  v.  Druitt,  10  Cox.  C.  C.  592;  State 
V.  Donaldson.  32  N.  J.  Law,  151,  90  Am.  Dec.  649, 
Beale's  Cas.  828;  Crump  v.  Com..  84  Va.  927,  10 
Am.  St.  Rep.  895,  Beale's  Cas.  833. 

is«  Rex  v.  Cope,  1  Strange,  144.  In  this  case,  a 
prosecution  was  sustained  for  conspiracy  to  ruin 
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ercising  his  trade,  or  a  laborer  or  mechanic 
from  obtaining  employment;^®*  or  to  impov- 
erish and  ruin  an  actor  by  hissing  him  and 
driving  him  from  the  stage  ;^®®  or  to  compel 
a  master  to  discharge  a  workman.^ *^ 

147.  Conspiracy  to  do  Acts  Prejudicial  to  the  Pub- 
lie  Generally. 

The  srround  upon  which  any  act  is  punished 
as  a  crime  is  because  it  injures,  or  tends  to 
injure,  the  community  at  large;  and  there- 
fore, in  this  sense,  all  criminal  conspiracies 
are  prejudicial  to  the  public,  and  are  punish- 
ed for  this  reason.  In  this  section  the  ex- 
pression is  used  in  a  narrower  sense,  to  denote 
acts  which  are  peculiarly  prejudicial  to  the 
public  generally,  as  distinguished  from  indi- 
viduals. It  has  been  laid  down  broadlv  that 
an  indictment  will  lie  at  common  law  for  a 
conspiracy  to  do  an  act  which  is  neither  illegal 
nor  immoral  in  an  individual,  but  to  effect  a 
purpose  which  has  a  tendency  to  injure  the 

the  trade  of  a  card  maker  by  bribing  his  appren- 
tices to  put  grease  into  the  paste,  so  as  to  spoil 
the  cards. 

185  Rex  V.  Eccles,  1  Leach,  C.  C.  274. 

188  Rex  v.  I^igh,  2  Camp.  372.  note. 

137  state  V.  Donaldson,  32  N.  J.  Law,  151,  90 
Am.  Dec.  649.  Beale's  Cas.  828. 


I 

i 
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public.  Thus,  in  a  leading  Massachusetts 
case  it  was  held  indictable  to  conspire  to 
manufacture  base  and  spurious  indigo,  with 
a  fraudulent  intent  to  sell  the  same  to  the 
public  generally  as  genuine.^^®  Indictments 
have  also  been  sustained  for  conspiracies  to 
fraudulently  put  valueless  shares  in  com- 
panies on  the  market,  or  to  give  shares  a  fic- 
titious market  value,^'®  and  conspiracies  to 
conduct  a  mock  auction,  with  pretended  bid- 
ders,^ *^  etc. 
148.  Combinations  among  Workmen. 

There  are  some  cases  in  the  reports  in 
which  it  has  been  held  a  crime  for  workmen 
in  any  particular  trade  or  calling  to  combine 
for  the  purpose  of  raising  their  wages,  on  the 
ground  that  such  combinations  are  injurious 
to  trade.  In  an  early  English  case  journey- 
men tailors  were  indicted  for  a  conspiracy  to 
raise  their  wages  by  refusing  to  work  for  less 
than  a  certain  sum,  and  the  indictment  was 


188  Com.  V.  Judd,  2  Mass.  329,  3  Am.  Dec.  54, 
Beale's  Cas.  54.  See,  also,  McKee  v.  State,  111 
Ind.  378. 

i«»  Scott  V.  Brown  (1892)  2  Q.  B.  724.  And  see 
Reg.  V.  AspinaU,  L.  R.  2  Q.  B.  48,  13  Cox,  C  C. 
563. 

1*0  Reg.  V.  Lewis,  11  Cox,  C  C.  404. 
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sustained,  though  it  was  conceded  that  it 
would  have  been  perfectly  lawful  for  either 
of  the  defendants  to  raise  his  wages  if  he 
could,  and  to  refuse  to  work  unless  he  should 
be  paid  what  he  demanded.^ *^  There  have 
been  some  decisions  to  the  same  effect  in 
this  country.^ ^^  These  decisions,  however, 
have  not  been  generally  followed.  By  the 
weight  of  authority  it  is  not  unlawful,  either 
in  England  or  in  this  country,  for  workmen 
to  combine,  by  the  formation  of  labor  unions 
or  otherwise,  for  the  purpose  of  mutual  pro- 
tection against  o]>pression  or  unfairness  on 
the  part  of  employers,  ])rovided  they  do  not 
resort  to  or  contemplate  unlawful  means  -o 
carry  out  their  objects.^ ^' 

Ml  Rex  V.  Journeymen  Tailors  of  Cambridge,  8 
Mod.  10.  Beale's  Cas.  820. 

n-' People  V.  Fisher,  14  Wend.  (N.  Y.)  9,  28 
Am.  Dec.  501;  People  v.  Trequier,  1  Wheeler, 
C.  C.  (N.  V.)  14^. 

143  Com.  V.  Hunt,  4  Mete.  (Mass.)  HI,  38  Am. 
Dec.  346.  Beale's  Cas.  821;  Reg.  v.  Shepherd,  11 
Cox.  C.  C.  325.    See  note.  28  Am.  Dec.  529. 

In  Reg.  V.  Rowlands.  2  Den.  C.  C.  364.  17  Q.  B. 
671.  5  Cox,  r.  C.  466,  it  was  said:  "The  law  is  clear 
that  workmen  have  a  right  to  combine  for  their 
own  protection,  and  to  obtain  such  wages  as  they 
choose  to  agree  to  demand."    And  in  Reg.  v.  Duf- 


THE   CRIMINAL  ACT  321 

But  if  the  agreement  between  workmen 
contemplates  the  use  of  unlawful  means  for 
accomplishing  their  object,  they  are  guilty  of 
a  criminal  conspiracy,  though  the  object  may 
be  innocent.  Thus,  they  are  criminally  re- 
sponsible if  they  contemplate  coercing  an  em- 
ployer to  discharge  an  employe  in  violation 
of  a  contract,  or  breaking  a  contract  into 
which  they  have  entered  themselves.^ ^*  And 
a  conspiracy  to  compel  an  employer  to  dis- 
charge an  employe  has  been  held  indictable 
even  where  there  was  no  contract  for  any  fixed 
time.^**^    Such  a  conspiracy  is  to  injure  a  per- 

field,  5  Cox.  C.  C.  404,  it  was  said:  "With  re- 
spect to  the  law  relating  to  combinatioiis  of  work- 
men, nothing  can  be  more  clearly  established,  in 
I>oint  of  law,  than  that  workmen  are  at  liberty, 
while  they  are  perfectly  free  from  engagement, 
and  have  the  option  of  entering  into  employ  or 
not,  •  •  •  to  agree  among  themselves  to  say, 
'We  will  not  go  into  any  employ  unless  we  cata 
get  a  certain  rate  of  wages.'  " 

i4*Com.  V.  Hunt,  4  Mete.  (Mass.)  Ill,  38  Am. 
Dec.  346,  Beale's  Cas.  821;  State  v.  Donaldson,  32 
N.  J.  Law.  151,  90  Am.  Dec.  649,  Beale's  Cas.  828; 
State  V.  Glidden,  55  Conn.  46;  Reg.  v.  Duffield,  5 
Cox,  C.  C.  404. 

145  State  V.  Donaldson,  32  N.  J.  Law,  151,  90 
Am.  Dec.  649,  Beale's  Cas.  828;  State  v.  Stewart. 
59  Vt.  273,  59  Am.  Rep.  710;    Reg.  v.  Hewitt.  6 
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son  ill  his  trade  or  calling,  within  the  prin- 
ciple referred  to  in  a  previous  section.^*®  Nor 
can  workmen  lawfully  combine,  and  by  in- 
timidation, blacklisting,  or  l)oycotting  pre- 
vent employers  from  obtaining  trade,  or  other 
workmen  from  obtaining  em])loyment.'^"  The 
use  of  mere  persuasion,  however,  without  any 
intimidation,  does  not  make  the  combination 
criminal.^  ^® 

149.  Combinations  to  Raise  or  Lower  Prices. 

^  In  an  English  case  it  was  held  an  indictable 
offense  to  cons])ire  by  false  rumors  to  raise 
the  price  of  the  public  government  funds, 
with  intent  to  injure  such  of  the  king's  sulv 
jects  as  should  purchase  on  a  particular  day, 
though  it  was  conceded  that  to  raise  or  lower 
the  price  of  such  funds  was  not  a  crime  per 


Cox.   C.   C.   162.     And    see   People   v.    Fisher.   14 
Wend.  (N.  Y.)  9,  28  Am.  Dec.  501. 

i*«  Ante,  8  144. 

>47Reg.  V.  Duffield,  5  Cox,  C.  C.  404;  Reg.  v. 
Hewitt,  5  Cox,  C.  C.  162;  Reg.  v.  Rowlands,  2 
Den.  C.  C.  364,  17  Q.  B.  671;  Reg.  v.  Dniltt.  10 
Cox,  C.  C.  593;  Reg.  v.  Bunn,  12  Cox,  C.  C.  316; 
State  V.  Glidden,  55  Conn.  76;  Crump  v.  Com.,  84 
Va.  927,  10  Am.  St.  Rep.  895.  Beale's  Cas.  833; 
State  V.  Stewart,  59  Vt.  273,  59  Am.  Rep.  710, 

i*«  Reg.  V.  Shepherd.  11  Cox,  C.  C.  325. 
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86^*^  And  80  it  is  of  a  conspiracy  to  raise 
the  price  of  flour,  salt,  coal,  or  any  other  com- 
modity in  general  use,  by  * 'cornering"  the 
market.^  *^^ 

V.  CONSENT  AS  BETWEEN   INDIVIDUALS. 

150.  In  General. — Consent  as  between  individ- 
uals is  no  defense  on  a  prosecution  for  an  act 
which  directly  injures  or  tends  to  injure  the  com- 
munity at  large,  as  breaches  of  the  peace,  acts 
tending  to  corrupt  the  public  morals,  homicide, 
mayhem,  etc.  But  rape,  perhaps  assault,  and,  as 
a  rule,  offenses  against  property,  are  not  commit- 
ted where  the  person  against  whom  the  act  is 
committed  consents;  and  it  can  make  no  differ- 
ence that  the  consent  is  given  merely  for  the  pur- 
pose of  prosecution,  and  that  it  is  not  known  to 
the  other  party. 

When  Consent  is  No  Defense. — It  has  been 
said  that  the  maxim   "Volenti   non   fit   in- 


»*o  Rex  V.  Berenger,  3  Maule  &  S.  68.  And  see 
dicta  to  this  effect  in  People  v.  Fisher,  14  Wend. 
(N.  Y.)  9,  28  Am.  Dec.  501. 

»•■'•»  Rex  V.  Norris,  2  Ld.  Kenyon,  300;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173, 
8  Am.  Rep.  159.  Beale's  Cas.  839.  See,  also.  Rex 
V.  Hilbers,  2  Chit.  163. 

In  a  late  Kentucky  case  it  was  held  that  it  is 
not  criminal,  at  common  "law,  for  insurance  com- 
panies or  agents  to  comllure  to  maintain  rates  of 
insurance.  Aetna  Ins.  Co.- v.  Com.  (Ky.)  51  S.  W. 
624.     It  was  so  held  under  a  statute  in  Texas. 
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juria,"  applies  in  criminal  as  well  as  in  civil 
cases,  but  this  is  far  from  true.  It  applies 
very  generally  in  a  civil  action,  when  the  per- 
son injured  by  an  alleged  wrong  is  seeking  to 
recover  damages,  and  when  the  controversy 
is  solely  between  the  individuals  themselves, 
for  it  is  only  reasonable  that  a  man  who  has 
consented  to  an  act,  and  thereby  brought  in- 
jury uj^on  himself,  should  not  be  heard  to 
complain.  The  reason  for  the  rule,  however, 
does  not  apply  to  the  full  extent  to  crimes, 
which  are  puuislied  because  of  the  wrong  and 
injury  to  the  public,  and  not  merely  because 
of  the  injury  to  the  individual. 

Tf  an  act  is  punished  l)ecause  of  the  injury 
to  the  community  at  ItirjLre,  rather  than  be- 
cause of  any  injury  to  a  particular  individ- 
ual, consent  of  the  individual  does  not  make 
it  any  the  less  a  crime,  nor  prevent  the  state 
from  punishing  it.  For  example,  a  breach  of 
the  peace  is  punished  because  of  the  injury 
to  the  public,  and,  on  a  prosecution  for  an  act 
constituting  a  breach  of  the  peace,  consent  of 
the   parties   engaged   is    no   defense.      Prize 

Queen  Ins.  Co.  v.  State,  86  Tex.  250.  But  the 
contrary  was  held  under  the  Kansas  statute. 
State  V.  Phipps,  50  Kan.  609. 
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fighting  and  affrays  are  within  this  principle. 
They  are  none  the  less  crimes  because  the 
fighting  is  by  agreement.^  ^^  And  so  it  is  of 
acts  which  are  punished  because  of  their 
tendency  to  corrupt  public  morals,  or  shock 
the  sense  of  public  decency,  etc.,  as  open  and 
notorious  lewdness,  bigamy,  seduction,  in- 
cest, etc.^*^^ 

There  are  some  offenses,  directed  more  par- 
ticularly against  individuals,  which  constitute 
crimes,  notwithstanding  the  consent  of  the 
person  injured.  Public  policy  requires  that 
the  right  to  life  and  member  l>e  regarded  as 
inalienable,  and  consent  of  the  person  injured 
is  no  defense  on  a  prosecution  for  homicide 
or  mayhem.  Where  a  man,  to  have  an  excuse 
for  begging,  caused  another  to  cut  off  his 
hand,  both  were  indicted  and  convicted.^*'  It 
is  murder  to  kill  another  in  a  duel,^^^  and  a 

»iRex  V.  Bmingham,  2  Car.  &  P.  234;  State 
V.  Bumham,  56  Vt.  445,  48  Am.  Rep.  801;  Com. 
v.  CoUberg.  119  Mass.  350,  20  Am.  Rep.  328,  Dealers 
Gas.  148. 

ir,2  Tucker  v.  State,  8  Lea  (Tenn.)  633.  And 
see  post,  §  458,  et  seq. 

iM  Wright's  Case.  Co.  Litt.  127  a.  Beale's  Cas. 
145. 

» 54  Reg.  V.  Barronet,  Dears.  C.  C.  51. 
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person  who  counsels,  aids,  or  abets  another  ia 
the  commission  of  suicide  is  guilty  as  an  ac- 
cessary before  the  fact,  or  as  principal  in  the 
second  degreeJ*^^  On  the  same  principle,  a 
person  is  guilty  of  manslaughter  if  he  causes 
another's  death  in  a  prize  fight,  or  in  an  un- 
lawful game,  notwithstanding  the  other's  con- 
sent to  the  fight  or  gameJ*"^*  The  same  is 
true  of  homicide  in  committing  an  abor- 
tion.^^' 

Offenses  in  Which  Want  of  Consent  is 
Necessary, — There  are  some  crimes  against 
the  persons  of  individuals  which  cannot  be 
committed  except  without  the  consent  of  the 
person  injured.  Rape  is  such  an  offense.  It 
is  not  committed  where  the  woman  freely  con- 
sents  to  the  intx^rcourse,  however  reluctani- 
jy  168  'pjj^,  same  is  true,  according  to  the  bet- 
ter o])inion,  of  assaults  and  assault  and  bat- 
tery. Some  courts  have  held  that  on  a  charge 
of  assault  or  assault  and  battery,  consent  of 


i.*-^  See  Com.  v.  Mink,  123  Mass.  422.  25  Am. 
Rep.  lOiJ:    State  v.  Levelle,  34  S.  C.  120. 

156  Reg.  V.  Bradshaw.  14  Cox.  C.  C.  83,  Beale's 
Cas.  146. 

i»7  State  V.  Moore,  25  Iowa,  128,  95  Am.  Dec. 
776;   post,  S  263(d). 

iMPost,.§  293,  et  seq. 
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the  person  injured  is  no  defense,^ *^^  but  this 
view  is  not  sonnd.^^^  Tf  the  assault  is  com- 
mitted under  such  circumstances  as  to  consti- 
tute a  breach  of  the  peace,  as  in  the  case  of  a 
prize  fight  or  affray,  an  indictment  will  lie, 
notwithstanding  the  consent,  but  the  indict- 
ment in  such  a  case  should  be  for  the  breach 
of  the  peace,  and  not  for  the  assault.^  ®^ 

As  a  rule,  offenses  against  property,  from 
their  very  nature,  can  only  be  committed  in 
the  absence  of  consent  on  the  part  of  the  per- 
son against  whom  they  are  committed.  To 
constitute  larceny,  there  must  be  a  trespass 
in  taking  the  property,  and  this  cannot  be 
where  the  o^\nier  freely  consents  to  ]>art  with 
the  property.  Tt  can  make  no  difference  that 
he  consents  for  the  purpose  of  afterwards 
prosecuting  the  party,  and  that  the  fact  that 
he  consents  is  not  known  to  the  other  i)arty.^'^ 

The  same  is  true  of  robberv,  to  constitute 

ISO  Com.  V.  Collberg,  119  Mass.  350,  20  Am.  Rep. 
328,  Beale's  Cas.  148;  post,  §§  216,  217. 

i«o  See  Reg.  v.  Martin,  2  Mood.  C.  C.  123,  Beale's 
Cas.  146;  State  v.  Beck,  1  Hill  (S.  C.)  363.  26 
Am.  Dec.  190;  Reg.  v.  Woodhurst,  12  Cox,  C.  C. 
443;    Reg.  v.  Day,  9  Car.  &  P.  722 

i«i  State  V.  Burnham,  56  Vt.  445,  48  Am.  Rep. 
801. 

i«-'  See  People  v.  Hanselman.  76  Cal.  460.  9  Am. 
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which  the  property  nnist  he  taken  from  the 
person  or  in  the  presence  of  another  by  vio- 
lence, or  by  putting  him  in  fear.*^®  And  it  is 
tnie,  also,  of  burglary,  in  which  there  must 
be  a  breaking  and  entry.^®^ 

Statutory  Offenses  in  Which  Consent  is  No 
Defense. — There  are  many  offenses  punished 
by  statute  in  which  consent  of  the  person  more 
j)articularly  injured  is  no  defense.  Among 
these  may  be  mentioned  bigamy,^®*  incest,^**'' 
seduction,^ ®^  and  carnal  knowledge  of  girls 
under  a  certain  age.^®® 

151.  Going  beyond  the  Consent. 

Consent  can  be  relied  upon  as  a  defense 
only  when  the  act^wa^  \Vithin  the  consent. 
Thus,  when  a  man  hands  anothejc.  goods,  with 
the  understanding  that  he  may  tako^them  on 
paying  for  them,  and  the  other  runs  off  with 

St.  Rep.  238;  Reg.  v.  Lawrance,  4  Cox,  C.  C.  438; 
post,  §  318. 

i«3  Connor  v.  People,  18  Colo.  373,  36  Am.  St 
Rep.  295;  McDanlel's  Case,  Fost.  C.  L.  121,  Beale's 
Cas.  152;  post,  §  376. 

184  Rex  V.  Egglnton,  2  Leach^C^C.  913;  Allen 
V.  State,  40  Ala.  334. 

ifl'»Post.  5  459. 

>««  Post.  §  460. 

i«7  Post,  §  464. 

i««  Post,  §  298 
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them  without  paying,  there  is  no  such  consent 
to  part  with  the  goods  as  will  defeat  an  in- 
dictment for  larceny.^®®  There  is  some  dif- 
ficulty and  conflict  of  opinion  as  to  the  appli- 
cation of  this  principle,  as  we  shall  see  at 
length  in  treating  of  larceny,  assault,  and 
rape.^^^ 

152.  Persons  Incapable  of  Consenting. 

In  any  case,  in  order  that  the  consent  of  the 
person  injured  may  be  a  defense,  he  or  she 
must  have  been  capable  of  consenting.  Thus, 
though  want  of  consent  is  an  essential  element 
of  rape,  it  is  rape,  even  at  common  law,  \o 
have  carnal  knowledge  of  a  girl  under  ten 
years  of  age,  whether  she  consents  or  not,  for 
the  law  considers  that  a  child  of  such  tender 
years  has  not  sufiicient  capacity  to  consent  tc» 
intercourse.^'^  The  same  is  true  of  a  woman 
who  is  insensible  through  sleep,  drugs,  drunk- 
enness, or  any  other  cause.^^^  In  some  states, 
statutes  punish  the  carnal  knowledge  of  girls, 
even  when  they  are  as  old  as  eighteen  years, 
whether  they  consent  or  not.^^* 

i«9  Post,  §  318(c). 

iTopoBt.  §§  220,  297,  318. 
171  Post,  §  298. 
iT2Po8t.  §  295. 
173  Post,  S  298. 
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153.  Consent  Induced  by  Duress. 

Coiiseiit  iiuhiced  by  duress  so  great  as  to 
1)0  sufficient  to  reasonably  destroy  free  will  is 
only  apparent  consent,  and  is  no  defense. 
Thus,  consent  of  a  woman  to  sexual  inter- 
course,  or  of  a  man  to  part  with  his  property, 
is  no  defense  in  a  prosecution  for  assault, 
rape,  robbery,  or  larceny,  if  the  consent  was 
induced  by  threats  of  death  or  great  bodily 
harm.^'^  The  degree  of  duress  may  be  so 
slight  as  not  to  vitiate  consent.     The  degree 

required  will  vary  according  to  the  act.^^* 

154.  Consent  Induced  by  Fraud. 

Whether  fraud  vitiates  consent  is  not  clear, 
and  there  is  much  conflict  in  the  decisions. 
The  question  has  arisen  in  prosecutions  for 
assault,  rape,  and  larceny,  and  will  be  consid- 
ered in  dealing  with  those  crimes. ^^^ 

VI.  RECOVERY  IN  A  CIVIL  ACTION. 
155.  In  General. — On  a  criminal  prosecution,  it 
is  no  defense  that  the  person  injured  has  recover- 
ed damages  or  been  defeated  in  a  civil  action. 

Tf  an  action  is  brought  against  a  wrongdoer 

174  Post.  §§  218,  296,  318(d).  370. 

J  7.'.  As  to  rape;  see  post,  §  293.  As  to  robbery, 
see  post,  §  370.  As  to  larceny,  see  post,  §  318(d). 
As  to  assault,  see  post,  §  218. 

17''  Post,  §8  220,  297,  318.  See  Reg.  v.  WilllamB. 
8  Car.  &  P.  286:  Reg.  v.  Case,  4  Cox,  C.  C.  220. 


THE  CRIMINAL  ACT  331 

to  recover  damages  for  the  wrong,  a  judgment 
either  for  the  plaintiflF  or  for  the  defendant 
is  a  bar  to  any  further  action  between  the  par- 
ties for  the  same  wrong.  But  wlien  a  tort  is 
also  a  crime,  neither  a  recovery  by  the  party 
injured  nor  a  judgment  against  him  in  a  civil 
action  will  bar  a  prosecution  by  the  state  for 
the  wrong  and  injury  to  the  public.  Thus, 
on  a  prosecution  for  larceny,  or  a  kindred 
crime,  the  fact  that  the  property  has  been  re- 
covered by  the  owner  in  an  action  of  replevin, 
or  that  its  value  has  been  recovered  in  tres- 
pass or  trover,  is  no  defense.^''  The  same  is 
true  of  prosecutions  for  assault  and  battery, 
libel,  nuisance,  etc.^"**  This  rule  is  changed 
to  some  extent  by  statute.' '® 

VII.  SETTLEMENT  AND  CONDONATION. 

156.  In  General. — In  the  absence  of  statutory 
provision  to  the  contrary,  a  criminal  prosecution 
is  not  barred  by  the  fact  of  settlement  with,  or 
condonation  by,  the  person  injured. 

A  person  against  whom  a  tort  has  been  coni- 


»"  Donohoe  v.  State,  59  Ark.  375. 

»"«See  People  v.  Judges,  13  Johns.  (N.  Y.)  85; 
Foster  v.  Com.,  8  Watts  &  S.  (Pa.)  77;  State  v. 
Frost,  1  Brev.  (S.  C.)  385;  State  v.  Stein,  1  Rich. 
(S.  C.)  189;    U.  S.  V.  Buntin.  10  Fed.  730. 

tT»See  State  v.  Blyth,  1  Bay  (S.  C.)  166. 
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mitted  may  condoue  the  wrong  or  settle  with 
the  wrongdoer,  and  release  him  from  his  lia- 
bility. But  the  settlement  or  condonation,  as 
between  the  parties,  cannot,  in  the  absence  of 
a  statute,  bar  a  prosecution  by  the  state  to 
punish  for  the  wrong  and  injury  to  the  public. 
Unless  there  is  some  express  statutory  pro- 
vision, nothing  that  is  done  or  agreed  upon 
between  the  parties  after  the  act  can  take 
away  its  criminal  character,  or  prevent  the 
state  from  prosecuting  and  punishing  the 
wrongdoer.^®^  Thus,  condonation  or  forgive- 
ness by  the  woman  does  not  bar  a  prosecution 
for  rape  or  seduction.^®^  An  indictment  for 
forgery  will  lie  notwithstanding  condonation 
or  ratification  by  the  person  whose  name  is 
forged.^ ®^  And  in  the  case  of  larceny,  embez- 
zlement, and  the  obtaining  of  money  or  prop- 
erty by  false  pretenses,  it  is  no  defense  that 
the  property  or  money  lias  been  returned  or 
repaid,  or  tendered  back.^*^^ 

180  Com.  V.  Slattery,  147  Mass.  423,  Beale's  Cas. 
151. 

i«i  Com.  V.  Slattery,  147  Mass.  423,  Beale's  Cas. 
151  (rape);  Barker  v.  Com..  90  Va.  820  (se- 
duction). 

«»*2  State  V.  TuU,  119  Mo.  421;  Countee  v.  State 
(Tex.  Cr.  App.)  33  S.  W.  127. 

i'*aFleener   v.   State.    58   Ark.   98;     Donohoe   v. 


.1' 
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Indeed,  as  we  shall  see  in  another  chapter, 
it  is  a  misdemeanor — compounding  a  felony 
— for  a  person  against  whom  a  felony  has 
been  committed  to  agree  not  to  prosecute  the 
offender.^®* 

VIII.  WRONG  OF  PERSON   INJURED. 

157.  In  General. — Since  the  state  punishes  for 
crime  because  of  the  wrong  and  injury  to  the  pub- 
lic, and  not  to  redress  the  private  wrong  to  the 
individual,  it  is  no  defense,  as  a  general  rule,  that 
the  person  against  whom  a  crime  has  been  com- 
mitted was  himself  guilty  of  a  crime  or  a  private 
wrong  in  the  same  transaction. 

Since  the  state  does  not  punish  crime  for 


State,  59  Ark.  375;  State  v.  Frisch,  45  La.  Ann. 
1283;  Thalheim  v.  State,  38  Fla.  169;  State  v. 
Pratt,  98  Mo.  482;  State  v.  Noland,  111  Mo.  473; 
Dean  v.  State,  147  Ind.  215;  Shultz  v.  State,  5 
Tex.  App.  390;  Com.  v.  Brown.  167  Mass.  144; 
Robson  V.  State.  83  Ga.  166;  Williams  v.  State, 
105  Ga.  606;    People  v*  De  Lay,  80  Cal.  52. 

The  defrauded  party's  release  of  the  defendant 
from  liability  is  no  defense  on  a  prosecution  for 
obtaining  property  by  false  pretenses.  Com.  v. 
Brown,  167  Mass.  144. 

Ratification  by  the  person  injured  is  no  defense 
on  a  prosecution  under  a  statute  for  selling  or  re- 
moving property  with  intent  to  defraud  any  per- 
son having  a  lawful  claim  thereto.  May  v.  State. 
115  Ala.  14. 

i»*  Post,  §  438. 
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the  purpose  of  redress  to  the  individual,  but 
for  the  protection  of  the  public,  and  as  an  ex- 
ample, it  would  seem  to  follow,  as  a  matter  of 
course,  that,  if  a  criminal  act  is  committed, 
the  offender  cannot  escape  punishment  on  the 
ground  that  the  transaction  also  involved  a 
crime  or  a  private  wrong  on  the  part  of  the 
person  injured.  As  was  said  in  a  Colorado 
case,  where  both  the  prosecutor  and  the  de- 
fendant have  violated  the  law,  it  is  better  that 
both  be  punished  than  that  the  crime  of  one 
be  used  to  shield  the  other.^***^  This  principle 
is  clear,  and  there  are  a  number  of  cases  in 
which  it  has  been  recognized  and  applied. 
For  example,  it  has  been  held  that  a  prosecu- 
tion for  obtaining  property  by  false  pretenses 
cannot  be  defeated  by  showing  that  the  other 
party  committed  a  crime  or  wrong  in  parting 
with  his  property ;  ^**^  or  that  he  also  intended 

i'<5in  re  Cummins,  16  Colo.  451.  25  Am.  St.  Rep. 
291. 

i»6  In  Com.  V.  Henry.  22  Pa.  St.  253.  the  indict- 
ment alleged  that  the  defendant  falsely  and 
fraudulently  represented  to  the  prosecutor  that 
he  had  a  warrant  for  the  arrest  of  his  daug^hter 
for  a  misdemeanor,  and  threatened  to  arrest  her. 
and  by  such  means  obtained  money  from  the 
prosecutor.    It  was  held  that  the  indictment  could 
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to  defraud,  or  that  he  also  made  false  pre- 
tenses, and  thereby  obtained  property  from 
the  accused.^®'  As  was  said  by  the  Massa- 
chusetts court  in  such  a  case:  "If  the  other 
party  has  also  subjected  himself  to  a  prosecu- 
tion for  a  like  oflFense,  he  also  may  be  pun- 
ished. This  would  be  much  better  than  that 
both  should  escape  punishment,  because  each 
deserved  it  equally."^®® 

On  the  same  principle,  an  indictment  for 
larceny  or  embezzlement  cannot  be  defeated 
by  showing  that  the  person  from  whom  the 


be  maintained,  notwithstanding  the  unlawful  mo- 
tive of  the  prosecutor  in  paying  the  money. 

So,  in  Cummins  v.  People,  16  Colo.  451,  25  Am. 
St.  Rep.  291,  it  was  held  that  one  who  obtained 
property  by  false  pretenses  was  none  the  less  liable 
to  punishment  because  the  prosecutor  parted 
with  the  money  in  furtherance  of  an  illegal  pur- 
pose, to  obtain,  by  fraud,  valuable  lands  from  the 
United  States.  See,  to  the  same  effect.  People  v. 
Henssler,  48  Mich.  49;  People  v.  Watson,  75  Mich. 
582;    People  v.  Martin,  102  Cal.  558. 

18T  Reg.  V.  Hudson,  8  Cox,  C.  C.  305,  Bell,  C.  C. 
263,  Beale's  Cas.  158;  Com.  v.  MorriH,  8  Cush. 
(Mass.)  571,  Beale's  Cas.  160;  People  v.  Watson, 
75  Mich.  582;  People  v.  Shaw,  57  Mich.  403,  58 
Am.  Rep.  372. 

188  Com.  v.  Morrill,  8  Cush.  (Mass.)  571,  Beale's 
Cas.  160. 
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property  was  taken  or  embezzled  had  himself 
stolen  it,  or  otherwise  obtained  it  wrongfully 
or  unlawfully,^®®  or  that  he  was  in  possession 
of  the  same,  or  using  the  same,  in  violation  of 
the  law.^®^  An  indictment  for  uttering  coun- 
terfeit money  may  be  sustained,  though  it 
may  have  been  given  to  a  prostitute.^ ®^ 

There  are  a  few  cases  in  which  this  prin- 
ciple has  been  ignored  or  repudiated,  but  they 

i«»Rex.  V.  BeacaU,  1  Car.  &  P.  454;  Ward  v. 
People.  3  Hill  (N.  Y.)  395;  Com.  v.  Finn,  108 
Mass.  466;    Com.  v.  Smith,  129  Mass.  104. 

100  Thus,  a  prosecution  for  larceny  or  embezzle- 
ment of  intoxicating  liquors,  or  the  proceeds  of 
sales  thereof,  may  be  maintained,  notwithstand- 
ing the  liquors  were  kept  or  sold  in  violation  of  a 
penal  statute.    Com.  v.  Smith,  129  Mass.  104. 

And  an  indictment  will  lie  for  stealing  articles 
used  for.  gambling  purposes  in  violation  of  law. 
Bales  V.  State,  3  W.  Va.  685.     See  post,  §  310. 

In  Cunningham  v.  State,  61  N.  J.  Law,  67,  It 
was  held  that,  on  a  prosecution  for  procuring 
money  by  falsely  pretending  to  have  commenced 
a  suit  for  the  person  furnishing  the  money,  and 
to  have  expended  the  money  in  its  prosecution,  it 
is  no  defense  that  such  person  knew  that  the  suit 
which  she  employed  the  defendant  to  prosecute 
was  for  a  fictitious  claim. 

An  indictment  will  lie  for  embezzlement  from  a 
foreign  corporation,  though  it  may  not  have  com- 
plied with   law  relating  to  foreign  corporations, 
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are  clearly  unsound,  and  are  not  supported 
by  authority.^ ®2 

IX.  CONTRIBUTORY  NEGLIGENCE  OF  PER- 
SON INJURED. 
158.  In  General. — Since  a  crime  is  punished  be- 
cause ^f~the~wrong  and  injury  to  tiie  public,  and 
not  to  redress  the  individual,  contributory  negli- 
gence on  the  part  of  the  person  injured  by  a  crime 
is  generally  no  defense. 

In  civil  actions  to  recover  damages  for  per- 
sonal injuries  or  death  resulting  from  the 
wrongful  act  or  omission  of  another,  the  gen- 
eral rule  is  that  there  can  be  no  recovery 


and  may  have  had  no  right  to  do  business  in  the 
state.    Com.  v.  Shober,  3  Pa.  Super.  Ct.  554. 

i»iReg.  V.  ,  1   Cox,  C.  C.  250,  Beale's 

Cas.  158. 

i»2ln  New  York,  where  an  indictment  charged 
an  officer  with  obtaining  property  by  false  pre- 
tenses, the  alleged  false  pretenses  being  that  he 
had  a  warrant  for  the  arrest  of  the  prosecutor,  it 
was  held  that,  as  the  property  was  voluntarily 
surrendered  as  an  inducement  to  an  officer  to  vio- 
late the  law, — ^that  is,  to  refrain  from  executing 
a  warrant, — the  indictment  could  not  be  sus- 
tained. McCord  V.  People,  46  N.  Y.  470,  Beale's 
Cas.  162,  Peckham,  J.,  dissented.  See,  also,  People 
V.  Stetson,  4  Barb.  (N.  Y.)  151. 

And  in  a  Wisconsin  case,  where  the  charge  was 
conspiracy  on  the  part  of  several  defendants  to 
defraud  the  prosecutor  of  his  money,  and  the  evi- 
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if  the  person  injured  or  killed  was  guilty 
of  contributory  negligence.  This  rule,  how- 
ever, can  have  little  application  in  crim- 
inal prosecutions,  where  the  proceeding  is  by 
the  8tat«  to  punish  the  wrongdoer  for  his  vio- 
lation of  the  law.  On  a  prosecution  for  man- 
slaughter by  negligence,  the  defendant  is 
punished  because  of  his  negligence,  and  to  de- 
ter others,  and  it  is  no  defense,  therefore,  that 
the  person  killed  was  guilty  of  negligence 
contributing  to  his  death,  even  though  he 
would  not  have  been  killed  if  he  had  used  due 
care.^®^  And  on  a  prosecution  for  murder  or 
manslaughter  it  is  no  defense  that  the  de- 
ceased might  have  recovered  from  the  injury 

dence  showed  that  the  conspiracy  was  In  con- 
nection with  an  unlawful  enterprise,  in  which  the 
prosecutor  himself  was  taking  part,  it  was  held 
that  a  conviction  could  not  be  sustained.  State 
V.  Crowley.  41  Wis.  271,  22  Am.  Rep.  719. 

The  English  cases — Reg.  v.  Hunt,  8  Car.  &  P. 
642,  and  Rex  v.  Stratto^^.  1  Camp.  549.  note,  Beale's 
Cas.  157 — cited  in  support  of  this  view  do  not  sup- 
port it.  See  the  opinion  of  Judge  Colt  in  Com.  v. 
Smith.  129  Mass.  104. 

n>8Reg.  V.  Longbottom.  3  Cox.  C.  C.  439;  Reg. 
V.  Swindall,  2  Car.  &  K.  230,  Beale's  Cas.  167; 
Belk  V.  People,  125  111.  584:  Crum  v.  State,  64 
Miss.  1.  60  Am.  Rep.  44;  post.  §  264. 
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if  he  had  submitted  to  a  surgical  operation, 
or  used  due  care.^^^  So,  by  the  weight  of  au- 
thority, on  an  indictment  under  a  statute  for 
obtaining  property  by  false  pretenses,  it  is  no 
defense  that  the  victim  was  credulous  and  neg- 
ligent, and  that  he  would  not  have  been  cheat- 
ed if  he  had  used  due  care.  ^^^ 

An  act  may  be  such,  however,  that  public 
policy  does  not  require  its  punishment,  where 
the  injury  was  due  largely  to  the  negligence 
of  the  person  injured.  Thus,  at  common  law 
it  was  considered  that  public  policy  did  not 
require  the  punishment  of  persons  for  obtain- 
ing property  by  mere  false  representations  wp 
lies.i»« 

X.  CONTRIBUTORY  ACTS  OR  NEGLIGENCE 

OF  THIRD  PERSONS. 
159.  In  General. — If  an  injury  is  caused  by  the 
act  or  neglect  of  a  person  under  such  circum- 
stances as  to  render  him  guilty  of  a  crime,  he  Is 
none  the  less  responsible  because  of  the  contrib- 
uting act  or  neglect  of  a  third  person. 

This  rule  has  frequently  been  applied  in 

cases  of  homicide.    If  a  person's  act  is  a  di- 


"♦Rex  V.  Rew,  .T.  Kelyng,  26,  Beale's  Gas.  163; 
Reg.  y.  Holland,  2  Mood.  &  R.  351,  Beale's  Gas. 
164;   post,  §  237. 

i»B  Post,  §  366. 

196  Post,  9  351. 
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rect  cause  of  another's  death,  he  is  responsi- 
ble therefor,  notwithstanding  the  wrongful 
act  of  a  third  person  may  have  contributed 
to  cause  the  death.  If  both  are  guilty,  both 
should  be  punished.  The  guilt  of  one  cannot 
exempt  the  other.^®^  The  same  rule  applies 
where  one's  neglect  of  duty  causes  another's 
death.  He  cannot  escape  responsibility  by 
showing  that  the  death  was  also  due  to  neglect 
of  duty  on  the  part  of  a  third  person.^®®  Nor, 
as  a  rule,  can  a  man  escape  responsibility  for 
another's  death  by  showing  negligence  of  n 
physician  in  treating  the  deceased.^®® 

This  rule  does  not  apply  where  the  injury 
or  death  was  not  due  at  all  to  the  act  or  neg- 
lect of  the  accused,  but  solely  to  the  inter- 
vening act  of  a  third  person.^^^  And  if  an 
injury  is  caused  by  the  act  of  one  of  several 
persons,  not  acting  in  concert,  and  it  cannot 
be  shown  which  one  of  them  did  the  act, 

i«7Reg.  V.  SwindaU,  2  Car.  &  K.  230.  Beale's 
Cas.  167;  post,  §  264. 

lOft  Reg.  V.  Haines.  2  Car.  &  K.  368,  Beale's  Cas. 
170;  post,  §  265. 

100  Reg.  V.  Davis,  15  Cox,  C.  C.  174,  Beale's  Cas. 
171;  post,  §  237(g)(2). 

200  Post,  9  237(a). 
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neither  can  be  convicted,  though  it  is  clear 
that  one  of  them  is  guilty.^^^ 

XI.  ENTRAPMENT. 

160.  In  General. — That  a  man  was  entrapped  in 
the  commission  of  a  crime  is  no  defense — 

1.  Unless  the  circumstances  show  consent  on 

part  of  the  person  injured,  and  want  of 
consent  is  an  essential  element  of  the 
crime. 

2.  Or,  perhaps,  unless  the  commission  of  the 

act  was  induced  by  active  co-operation 
and  Instigation  on  the  part  of  the  public 
authorities. 

Mere  Entrapment. — If  a  man  is  suspected 
of  an  intention  to  commit  a  crime,  neither  the 
individual  against  whom  his  act  is  to  be  di- 
rected nor  the  public  authorities  are  bound 
to  take  steps  to  prevent  its  conmiission.  They 
may  set  a  trap  for  the  suspect,  and,  if  he  com- 
mits the  crime,  and  is  indicted,  it  will  or- 
dinarily be  no  defense  that  he  was  entrapped. 

Thus,  one  who  steals  or  embezzles  another's 
goods  or  money  is  none  the  less  guilty  because 
the  other  knew  of  his  purpose,  and  left  the 
goods  or  money  exposed,  in  order  to  entrap 

201  Rex.  V.  Richardson,  1  Leach,  C.  C.  387,  Beale's 
Cas.  166;  People  v.  Woody,  45  Cal.  289. 
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and  prosecute  him.^^^  And  a  man  cannot  es- 
cape punishment  for  burglary  because  the  oc- 
cupant of  the  house  suspected  his  intention, 
and,  instead  of  locking  the  door,  left  it  un- 
locked, and  waited  with  an  officer  to  arrest 
him  when  he  should  enter.^^^  The  same  is 
true  of  any  other  offense.^^'*  If,  however, 
there  is  something  more  than  mere  entrap- 
ment, it  may  prevent  the  act  of  the  suspect 
from  being  punishable. 

ao2  Rex  V.  Headge,  2  Leach,  C.  C.  1033;  Reg.  v. 
Williams.  1  Car.  &  K.  195;  Rex  v.  Egginton,  2 
Leach,  C.  C.  913,  2  East.  P.  C.  666,  Beale's  Cas. 
154;  Reg.  v.  Lawrance,  4  Cox,  C.  C.  438;  People 
V.  Hanselman,  76  Cal.  460,  9  Am.  St.  Rep.  238; 
State  V.  Covington,  2  Bailey  (S.  C.)  569.  And  see 
Pigg  V.  State,  43  Tex.  108. 

The  same  is  true  of  the  offense  of  obtaining 
property  by  false  pretenses.  Rex  v.  Ady,  7  Car. 
&  P.  140. 

In  People  v.  Hanselman,  supra,  the  accused  was 
held  guilty  of  larceny  from  the  person  of  another, 
though  it  appeared  that  the  other,  who  was  a  con- 
stable, disguised  himself,  feigned  drunkenness, 
and  lay  down  in  an  alley  for  the  purpose  of  de- 
tecting thieves,  and  that  he  was  conscious  of  the 
act  when  the  accused  took  the  money,  and  re- 
mained passive,  with  a  view  to  afterwards  arrest- 
ing and  prosecuting  the  accused. 

203  State  V.  Jansen,  22  Kan.  498;  Thompson  v. 
State,  18  Ind.  386;    People  v.  Laird,  102  Mich.  135; 
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161.  Conduct  Involving  Consent. 

As  we  have  seen  in  a  previous  section,^^^ 
if  the  person  against  whom  an  act  is  directed, 
which,  under  ordinary  circumstances,  would 
be  a  crime,  consents  to  the  act,  and  want  of 
consent  is  an  essential  ingredient  of  the  crime, 
it  necessarily  follows  that  the  crime  is  not 
committed.  It  can  make  no  difference,  in 
such  cases,  that  the  consent  was  given  merely 
for  the  purpose  of  entrapment,  and  without 
the  knowledge  of  the  perpetrator  of  the  act, 
and  that  he  intended  to  commit  the  crime,  for, 
as  we  have  seen,^^®  a  mer,e  criminal  intention 
is  not  punishable. 

State  V.  Sneff,  22  Neb.  481.  And  see  Johnson  v. 
State,  3  Tex.  App.  590. 

204  Bribery:  State  v.  Dudoussat,  47  La.  Ann. 
977;    People  v.  Liphardt,  105  Mich.  80. 

The  fact  that  a  detective  or  other  person  pur- 
chases Hquor  from  a  dealer  for  the  purpose  of 
prosecuting  him  for  selling  in  violation  of  law  is 
no  defense  on  such  a  prosecution.  People  v.  Cur- 
tis, 95  Mich.  212;    People  v.  Murphy,  93  Mich.  41. 

The  fact  that  a  government  inspector  uses  de- 
coy letters  to  detect  a  person  in  mailing  obscene 
matter  is  no  defense.  Price  v.  U.  S.,  165  U.  S. 
311.  Compare  U.  S.  v.  Whittier,  5  Dill.  35,  Fed. 
Cas.  No.  16,688. 

5so5Ante,  §  150. 

•-'o«  Ante,  §  117. 
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It  follows  that,  if  a  person  who  suspects 
another  of  an  intention  to  steal  his  property, 
instead  of  merely  lying  in  wait  to  apprehend 
him,  voluntarily  delivers  the  property  to  him, 
and  so  consents  to  the  taking,  there  is  no  lar- 
ceny, for,  to  constitute  larceny,  the  property 
must  be  taken  without  the  owner's  consent.^^' 
The  same  is  true  of  robbery,  which  cannot  bo 
committed  unless  the  property  is  taken  by 
force  or  by  putting  in  fear,^*^®  and  of  statu- 

207  Reg.  V.  Lawrance,  4  Cox,  C.  C.  438;  Connor 
V.  People,  18  Colo.  373,  36  Am.  St.  Rep.  295.  And 
see  Kemp  v.  State,  11  Humph.  (Tenn.)  329. 

In  State  v.  Hull  (Or.)  54  Pac.  159,  it  was  held 
that  property  was  taken  with  the  consent  of  the 
owner,  so  that  there  was  no  larceny,  where  a  per- 
son employed  by  cattle  owners  to  catch  thieves, 
with  their  consent  and  authority,  co-operated  with 
suspected  thieves  in  planning  the  taking,  and  in 
taking,  the  cattle,  for  the  purpose  of  having  them 
arrested  while  driving  the  cattle  away. 

208McDanierB  Case,  Post.  C.  L.  121,  Beale's 
Cas.  152;  Rex  v.  Fuller,  Russ.  &  R.  408;  Connor 
V.  People,  18  Colo.  373,  36  Am.  St.  Rep.  295.  And 
see  Reane's  Case,  2  Leach,  C.  C.  616. 

Parting  with  property  upon  the  charge  of  an 
unnatural  crime  (post,  §  375)  will  not  make  the 
taking  robbery,  if  it  be  parted  with,  not  from  fear 
of  loss  of  character,  but  for  the  purpose  of  prose- 
cuting.   Rex  V.  Fuller,  supra. 
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tory  offenses  involving  putting  in  fear  or  want 
of  eonsent.^^®  And,  in  the  case  of  burglary, 
the  offense  is  not  committed  where  the  occu- 
pant of  the  house  or  his  servant,  by  his  direc- 
tion or  authority,  opens  the  door,  and  admits 
one  whom  he  suspects  of  an  intention  to  break 
and  enter,  or  takes  active  steps  to  induce  him 
to  break  and  enter.^^^  The  effect  of  consent 
thus  given  upon  the  liability  of  persons  as  ac- 
cessaries or  principals  in  the  second  degree, 
and  for. attempts,  is  elsewhere  discussed.^^^ 


209  In  People  v.  Gardiner,  25  N.  Y.  Supp.  1072, 
it  was  held  that,  as  the  statutory  offense  of  ex- 
tortion by  threats  and  putting  in  fear  cannot  be 
committed  unless  the  money  or  property  is  parted 
with  under  the  influence  of  fear,  it  was  not  com- 
mitted where  the  prosecutor  handed  over  his  prop 
erty  to  the  accused,  under  instructions  from  the 
police,  and  for  the  purpose  of  entrapment.  This  case 
was  reversed  by  the  court  of  appeals,  but  only 
on  the  ground  that  the  defendant  was  guilty  of  an 
attempt.  People  v.  Gardner,  144  N.  Y.  119,  43 
Am.  St.  Rep.  741. 

210  Rex  V.  Egglnton.  2  Leach,  C.  C.  913,  2  Bast, 
P.  C.  666,  Beale's  Cas.  154;  Reg.  v.  Johnson^  Car. 
&  M.  218;  Allen  v.  State.  40  Ala.  334;  People  v. 
McCord,  76  Mich.  200;  Speiden  v.  State.  3  Tex. 
App.  156.    See.  also.  People  v.  Collins.  53  Cal.  185. 

:.'"  Post,  §§  171.  177;  ante.  §  129. 
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162.  Instigation. 

Even  in  the  case  of  crimes  in  which  want 
of  consent  is  not  an  essential  element,  a  per- 
son who  is  entrapped  into  committing  them 
should  not  always  be  punished.  Public  senti- 
ment, as  well  as  the  leaning  of  the  courts,  is 
strongly  against  the  practice  of  entrapping 
persons  into  the  commission  of  crimes  by  the 
common  detective  methods.  The  practice 
has  frequently  been  condemned  by  the  courts, 
and  there  are  reported  cases  in  which  it  has 
been  held,  independently  of  any  question  of 
consent  on  the  part  of  the  person  injured,  that 
a  criminal  act  may  not  be  punishable  if  the 
accused  was  induced  to  commit  it  by  active 
co-operation  and  instigation  on  the  part  of 
public  detectives.^ ^^  A  sound  public  policy 
requires  that  the  courts  shall  condemn  this 
practice  by  directing  an  acquittal  whenever  it 
appears  that  the  public  authorities,  or  private 
detectives,  with  their  cognizance,  have  taken 
active  steps  to  lead  the  accused  into  the  com- 
mission of  the  act.^^^  It  is  perfectly  legiti- 
mate and  proper,  however,  to  adopt  devices 
and  traps  for  the  purpose  of  detecting  crime 


:ii2  Saunders  v.  People,  38  Mich.  218;  People 
V.  McCord,  76  Mich.  200;  State  v.  Hayes.  105  Mo. 
76,  24  Am.  St.  Rep.  360;    State  v.  Dudoussat,  47 
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and  securing  evidence,  provided  the  device  is 
not  a  temptation  and  solicitation  to  commit 
ii.^^*  The  crime  of  bribery  furnishes  a  good 
illustration  of  this  distinction.  If  a  public 
officer  solicits  a  bribe  of  his  own  accord,  the 
fact  that  a  trap  is  laid  and  the  bribe  paid  in 
the  presence  of  concealed  witnesses  does  not 
render  him  any  the  less  guilty,  nor  is  such  an 
entrapment  contrary  to  public  policy.*^**  But 
if  a  public  officer,  without  previous  solicita- 
tion on  his  part,  is  induced  to  accept  a  bribe 
by  the  active  eflForts  and  instigation  of  per- 
sons who  wish  to  prosecute  him,  with  the  co- 
operation of  the  public  authorities,  he  should 

La.  Ann.  977.  And  see  O'Brien  v.  State.  6  Tex. 
App.  665,  7  Tex.  App.  181. 

21S  As  was  said  by  Judge  Marston  in  a  Michigan 
case:  ''Human  nature  is  frail  enough  at  best, 
and  requires  no  encouragement  in  wrongdoing. 
If  we  cannot  assist  another,  and  prevent  him  from 
committing  crime,  we  shouhl  at  least  abstain 
from  any  active  efforts  in  the  way  of  leading  him 
into  temptation."  Saunders  v.  People,  38  Mich. 
218,  222.  See,  also,  Connor  v.  People,  18  Colo. 
373.  36  Am.  St.  Rep.  29.S;  State  v.  Hayes,  105  Mo. 
76,  24  Am.  St.  Rep.  360. 

-*>*  Ante.  5  160. 

210  State  V.  DudousiwiL  47  La.  Ann.  977;  People 
V.  Liphardt,  10.=;  Mich.  80. 
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not  be  indicted  or  punished.^^®  It  must  be 
conceded  that  this  view  is  not  supported  by 
the  weight  of  actual  decision,^^"  but  the  tend- 
ency of  the  courts  is  in  its  favor. 

As  far  as  actual  authority  goes,  it  is  no 
doubt  safe  to  say  that  the  fact  that  a  private 
person  has  led  another  into  the  commission  of 


216  In  State  v.  Dudoussat,  supra,  it  was  said 
that,  on  such  a  state  of  facts,  the  accused  would 
be  entitled  to  an  acquittal. 

And  in  a  Texas  case  it  was  held  that  a  person 
who  gave  an  officer  money  to  influence  his  conduct 
was  not  guilty  of  bribery,  under  the  Texas  stat- 
ute, where  the  officer  first  approached  him  for 
the  purpose  of  entrapment,  and  expressed  a  will- 
ingness to  accept  a  bribe,  and  thereby  instigated 
the  giving  of  it.  O'Brien  v.  State,  6  Tex.  App. 
665,  7  Tex.  App.  181. 

But  see,  as  contra,  People  v.  Liphardt,  supra. 

217  People  V.  Liphardt,  supra  (but  compare 
Saunders  v.  People,  38  Mich,  218) ;  Pigg  v.  State, 
43  Tex.  108;  People  v.  McCord,  76  Mich.  200; 
State  V.  Janseu,  22  Kan.  498. 

In  City  of  Evanston  v.  Myers,  172  111.  266,  it 
was  held  that  a  person  charged  with  selling  in- 
toxicating liquors  in  violation  of  law  could  not 
escape  liability  by  showing  that  the  public  authori- 
ties furnished  the  purchaser  with  money  to  buy 
the  liquor. 
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a  crime  is  no  defense  if  the  public  authorities 
were  not  concerned  in  it.^^® 


dispeople  V.  Murphy,  93  Mich.  41;  People  v. 
Curtis,  95  Mich.  212;  Pigg  v.  State,  43  Tex.  lOS; 
Johnson  v.  State,  3  Tex.  App.  590.  And  see  the 
cases  cited  ante,  §  160. 

An  indictment  for  disposing  of  forged  bank 
notes  will  He,  notwithstanding  the  person  to  whom 
they  were  uttered  was  the  agent  of  the  bank,  and 
applied  to  purchase  them  for  the  purpose  of  do 
taction  and  prosecution.  Rex  v.  Holden,  Russ.  & 
R.  154. 
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CHAPTER  V. 

PARTIES  IN  CRIME. 

I.     In  General,  88  163-165. 

II.     Principals    in    the     First    Degree,    J| 
166-169. 

III.  Principals  in     the    Second  Degree,  {{ 

170-175. 

IV.  Accessaries  before  the  Fact,  |?  176-180. 

V.     Accessaries    after  the  Fact,  {§  181-185. 

VI.    Acts  for  Which    Accomplices  are  Re- 
sponsible, i'i  186-190. 

VII.     Persons  Who  may  be  Aiders  and  Abet- 
tors OR  Accessaries,  2  191. 

VIII.    Countermand  or  Withdrawal,  2  192. 

IX.    Principal  and  Agent,  and  Master   and 
Servant,   U  193-1%. 

I.  IN  GENERAL. 

163.  Classification  of  Parties. — ^The  parties  to  a 
felony  are  guilty  eitlier  (1)  as  principals  or  (2)  as 
accessaries.  Tlie  distinction  is  not  recognized  in 
treason  or  in  misdemeanors,  but  ail  wlio  take  part 
in  sucli  crimes,  if  punisliable  at  all,  are  punisha- 
ble as  principals. 

* 

Principals  and  accessaries  are  either— 

1.  Principals  in  the  first  degree, — ^those  who 

actually  commit  the  deed. 

2.  Principals  in  the  second  degree, — those  who 

are  present,  actually  or  constructively, 
aiding  or  abetting  the  commission  of  the 
deed. 
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3.  Accessaries    before    the    fact» — ^those    who 

procure,  counsel,  or  command  the  deed, 
but  who  are  absent  when  It  is  committed. 

4.  Accessaries  after  the  fact, — those  who  re- 

ceive, comfort,  or  assist  another,  know- 
ing that  he  has  committed  a  feiony. 

164.  Offenses    in    Which    These    Distinctions    are 
Recognized. 

(a)  In  Oeneral. — The  distinction  between 
principals  in  the  first  and  second  degree  is 
necessarily  recognized  in  all  offenses,  whether 
they  be  treason,  felony,  or  misdemeanors. 
But  it  is  in  felonies  only,  as  murder,  rape, 
robbery,  larceny,  etc.,  that  any  distinction  is 
made  between  principals  and  accessaries.  All 
concerned  are  guilty  and  punishable  as  prin- 
cipals, if  guiUy  at  all,  whether  present  or  ab- 
sent, in  treason,^  and  in  misdemeanors,  as  in 
assaults  and  assault  and  battery,  gaming, 
forgery  and  cheating  at  common  law,  keeping 
a  gaming  house  or  bawdy  house,  and  other 
nuisances,  betting  at  elections,  etc.* 

13  Inst  138;  1  Hale,  P.  C.  612,  613;  2  Hawk. 
P.  C.  c.  29,  §  2;  4  Bl.  Comm.  35;  Reg.  v.  Clayton, 
1  Car.  &  K.  128,  Beale's  Cas.  388. 

s2  Hawk.  P.  C.  c.  29,  §2;  4  Bl.  Comm.  36;  1 
Hale,  P.  C.  613;  Reg.  v.  Clayton.  1  Car.  &  K.  128. 
Beale's  Cas.  388;  Stevens  v.  People,  67  111.  587; 
Hawkins  v.  State,  13  Ga.  322,  58  Am.  Dec.  517; 
State  v.  Lymbum,  1  Brev.  (S.  C.)  397,  2  Am.  Dec. 
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(6)  Statutory  Offenses. — The  distinction 
l)etween  principals  and  accessaries  applies  to 
statutory  felonies,  as  well  as  to  felonies  at 
common  law,  unless  the  statute  shows  a  con- 
trary intent.^  And  it  aj^plies  to  an  offense 
which  was  not  a  felonv  at  common  law,  but 
which  has  been  made  a  felony  by  statute,  as, 
in  some  jurisdictions,  forgery,  obtaining 
property  by  false  pretenses,  and  assaults  with 
intent  to  kill,  to  rob,  to  rape,  etc.*  It  was 
said  in  a  Kentucky  case  that,  as  a  general 
rule,  where  a  statute  creates  a  felony  and  pre- 
scribes a  particular  punishment  therefor,  or 
where  a  statute  provides  a  punishment  for  a 
common-law  felony  by  name,  those  who  were 

669;  WiUiams  v.  State,  12  Smedes  &  M.  (Miss.) 
58;  Com.  v.  Gannett,  1  AUen  (Mass.)  7,  79 
Am.  Dec.  693;  People  v.  Erwin.  4  Denio  (N.  Y.) 
129;  Mulvey  v.  State,  43  Ala.  316,  94  Am.  Dec. 
684;  Hewlett  v.  State,  5  Yerg.  (Tenn.)  144;  State 
V.  Smith,  2  Yerg.  273;  Wagner  v.  State,  43  Neb. 
1;  Sanders  v.  State,  18  Ark.  198. 

s  1  Hale,  P.  C.  613,  614;  Reg.  v.  Tracy.  6  Mod.  30; 
Stamper  v.  Com.,  7  Bush.  (Ky.)  612;  Com.  v.  Car- 
ter, 94  Ky.  527;  Bland  v.  Com.,  10  Bush.  (Ky.) 
622;  Meister  v.  People,  31  Mich.  99;  Nichols  v. 
State,  35  Wis.  308;  McGowan  v.  State,  9  Yerg. 
(Tenn.)  184. 

4  Nichols  y.  State,  85  Wis.  808. 
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present  aiding  and  abetting  in  the  commission 
of  the  crime  are  held  to  be  included  by  the 
statute,  although  not  mentioned.  But  where 
the  punishment  is  imposed  by  the  statute 
upon  the  person  alone  who  actually  commits 
the  acts  constituting  the  offense,  and  not  in 
general  terms  upon  those  who  are  guilty  of 
the  offense,  according  to  common-law  rules, 
mere  aiders  and  abettors  will  not  be  deemed 
to  be  witliiu  the  act.*^  But  this  case  has  been 
overruled,  and  the  rule  established  that,  un- 
less it  is  plain,  from  the  nature  of  an  offense 
made  a  felony  by  statute,  that  the  provisions 
of  the  statute  were  intended  to  affect  onlv  the 
party  actually  committing  the  offense,  aiders 
and  abettors  are  punishable.® 

(c)  Petit  Larceny. — Tn  England  there 
were  no  accessaries,  either  before  or  after  the 
fact,  in  petit  larceny, — i.  e.  larceny  of  prop- 
erty of  the  value  of  twelve  pence  or  less,^ — 
but  all  i)ersons  concerned  therein,  if  guilty  at 
all,  were  guilty  as  principals.®     And  this  was 

•'•  Stamper  v.  Com.,  7  Bush.  (Ky.)  612.  See,  also. 
Bland  v.  Com..  10  Bush.  (Ky.)  622:  Frey  v.  Com., 
83  Ky.  190. 

*»  Com.  V.  Carter,  94  Ky.  527. 

7  Post.  §  334. 

8  2  Inpt.  183;    4  Bl.  Comm.  36;    1   Rale,  P.  C, 
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true  notwithstanding  petit  larceny  seems  to 
have  been  regarded  as  a  felony.®  The  same 
is  true  in  this  country  where  larceny  is  divid- 
ed into  grand  and  petit  larceny,  and  the  lat- 
ter is  a  misdemeanor  only,^^  or  where  all  lar- 
ceny is  reduced  to  the  grade  of  petit  larceny.*^ 

(d)  Homicide. — It  is  clear  that  there  may 
be  accessaries  before  the  fact  in  murder  at 
common  law,  in  mur.der  in  the  first  degree  un- 
der the  statutes,  and  in  murder  in  the  second 
degree.^^  But  there  cannot  be  accessaries  be- 
fore the  fact  to  voluntary  manslaughter,  for 
*'it  is  committed  suddenly,  without  reflection, 
in  heat  of  passion  and  without  malice,  express 
or  implied,  and  repels  the  supposition  that  the 
homicide  was  the  result  of  premeditation,  con- 

530;  1  Hawk.  P.  C.  c.  29.  §§  1,  24. 

»  1  Hale,  P.  C.  530. 

i«Ward  V.  People,  6  Hill  (N.  Y.)  144;  State  v. 
Gaston,  73  N.  C.  93,  21  Am.  Rep.  459.  See  Shay 
V.  People,  22  N.  Y.  317. 

11  In  North  Carolina,  all  larceny  has  been  re- 
duced by  statute  to  the  degree  of  petit  larceny, 
and  in  that  state  there  can  be  no  accessaries  in 
larceny,  but  all  concerned  are  guilty  as  principals. 
State  V.  Gaston,  73  N.  C.  93,  21  Am.  Rep.  459; 
State  V.  Stroud,  95  N.  C.  626. 

i-i  Jones  V.  State.  13  Tex.  168.  62  Am.  Dec.  550: 
State  V.  Maloy,  44  Iowa,  104, 
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cert,  or  aid,  all  of  which  would  be  evidences 
of  malice. "^^  There  may  be  principals  in  the 
second  degree  and  accessaries  before  the  fact 
to  involuntary  manslaughter.  Thus,  if  two 
men  drive  separate  vehicles  at  a  furious  and 
dangerous  speed  along  the  highway,  each  in- 
citing and  abetting  the  other,  and  one  of 
them  drives  over  and  kills  a  person,  the  one 
thus  causing  the  death  is  guilty  of  man- 
slaughter as  principal  in  the  first  degree,  and 
the  other  is  guilty  as  principal  in  the  second 
degree.  And  the  same  would  be  true  of  two 
persons  in  the  same  vehicle,  one  driving  and 
the  other  inciting  and  abetting  him.^*  If 
one  should  incite  another  to  so  drive,  and 
should  be  absent  when  the  latter  runs  over 
and  kills  a  person,  he  would  be  guilty  of 
manslaughter  as  accessary  before  the  fact.^** 


i«  Jones  V.  State,  13  Tex.  168,  62  Am.  Dec.  550. 

And  see  4  Bl.  Comm.  36;     1  Hale,  P.  C.  616. 

i«  Reg.  v.  Swindall.  2  Car.  &  K.  230,  Beale's  Cas. 
167. 

Where  several  persons  went  out  together  to 
shoot  at  a  mark,  and  selected  such  a  position 
that  their  shooting  was  negligent,  and  one  of 
them  accidentally  kiHed  a  man,  all  were  held 
guilty  of  manslaughter.  Reg.  v.  Salmon,  14  Cox, 
C.  C.  494,  Beale's  Cas.  189. 

IS  See  Reg.  v.  Gaylor,  Dears  &  B.  C.  C.  288. 
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165.  Prosecution  and  Punishment. 

(a)  Principals  in  the  Second  Degree. — 
The  law  recogDizes  no  difference,  as  respects 
the  punishment,  between  the  offense  of  prin- 
cipals in  the  first  and  second  degi*ee,  but  re- 
gards them  as  equally  guilty,  and  subject  to 
the  same  punishment.  In  practice  the  dis- 
tinction is  so  far  immaterial  that,  on  an  in- 
dictment charging  one  as  principal  in  the  first 
degree,  he  may  be  convicted  on  evidence 
showing  that  he  was  present  aiding  and  abet^ 
ting,  and  vice  versa.^^  And  at  common  law 
a  principal  in  the  second  degree  may  be  in- 
dicted and  convicted  before  trial  of  the  prin- 
cipal in  the  first  degree,  and  even  after  he 
has  been  acquitted,^"  though  the  commission 
of  the  act  by  the  principal  in  the  first  degree 
must  be  proved  in  order  to  convict  one  as  aid- 
ing and  abetting.^® 

i«l  Archb.  Crlm.  Pr.  &  PI.  13;  Fost.  350,  351; 
1  Hale,  P.  C.  437;  Com.  v.  Chapman,  11  Cush. 
(Mass.)  422;  Doan  v.  State,  26  Ind.  495;  WUliams 
V.  State,  47  Ind.  568;  State  v.  Squaires,  2  Nev. 
226. 

17  Fost.  C.  L.  350,  351;  1  Hale,  P.  C.  437;  People 
V.  Bearss,  10  Cal.  68:  People  v.  Newberry,  20  Cal. 
439;     State  v.   Fley,  2  Brev.    (S.  C.)   338,  4  Am. 
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(b) Accessaries. — At  common  law  an  ac- 
cessary before  the  fact  is  liable  to  the  same 
punishment  as  the  principal.^®  In  practice, 
however,  the  distinction  between  the  princi- 
pal and  the  accessary  is  important,  except 
where  the  law  has  been  changed  by  statute. 
Thus,  at  common  law,  an  indictment  must 
charge  a  person  correctly  as  principal  or  ac- 
cessary, according  to  the  facts.  On  an  in- 
dictment charging  one  as  principal  there  can 

Dec.  583;  State  v.  Crank,  2  Bailey  (S.  C.)  66,  23 
Am.  Dec.  117;  State  v.  Ross,  29  Mo.  32;  State  v. 
Whltt,  113  N.  C.  716;    Williams  v.  State,  69  Ga.  11. 

i«  Jones  V.  State,  64  Ga.  697;  Mulligan  v.  Com., 
84  Ky.  229. 

To  convict  one  as  an  aider  and  abettor  only, 
the  principal  in  the  first  degree  must  be  indicted 
jointly  with  him,  or  else,  if  he  is  indicted  alone, 
the  indictment  must  disclose  the  name  of  the 
principal,  and  give  a  description  of  his  acts.  Mul- 
ligan V.  Com.,  84  Ky.  229. 

When  two  persons  are  jointly  indicted,  one  as 
principal  in  the  second  degree,  the  former  may  be 
convicted  as  principal  in  the  second  degree,  and 
the  latter  as  principal  in  the  first  degree.  Benge 
V.  Com.,  92  Ky.  1.  See,  also,  Travis  v.  Com.,  96 
Ky.  77. 

i»4  Bl.  Comm.  39;  Minich  v.  People,  8  Colo. 
440;  People  v.  Mather.  4  Wend.  (N.  Y.)  229,  21 
Am.  Dec.  122. 
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be  no  conviction  on  evidence  showing  that  he 
was  merely  an  accessary,^^  and  vice  versa.^^ 
This  rule  has  been  changed  in  some  jurisdic- 
tions by  statutes.  But  a  statute  merely  de- 
claring that  an  accessary  before  the  fact  shall 
be  deemed  a  principal  and  punished  as  a 
principal  does  not  change  the  rule.  It  has  no 
reference  to  the  manner  of  charging  the  of- 
fense, but  only  to  the  punishment.  Notwith- 
standing such  a  statute,  therefore,  a  person 
indicted  as  a  principal  cannot  be  convicted  if 
the  evidence  shows  that  he  was  an  accessary 
only.^* 

At  common  law  an  accessary  cannot  be 
tried,  without  his  consent,  until  the  guilt  of 
the  principal  has  been  legally  ascertained  by 
a  conviction  or  outlawry,  unless  they  are  tried 
together,  and  then  the  jury  must  be  charged 
to  inquire  first  as  to  the  guilt  of  the  principal, 

2^0  Reg.  V.  TuckweU,  Car.  &  M.  215;  Smith  v. 
State,  37  Ark.  274;  Norton  v.  People,  8  Cow.  (N. 
Y.)  137;  People  v.  Lyon,  99  N.  Y.  210;  State  v. 
Dewer,  65  N.  C.  572. 

21  Rex.  V.  Winifred,  1  Leach,  C.  C.  5in:  Reg.  v. 
Brown,  14  Cox,  C.  C.  144,  Beale's  Cas.  389. 

22  Smith  V.  State,  37  Ark.  274;  People  v.  Camp- 
hell,  40  Cal.  129;  People  v.  Trim.  39  Cal.  75; 
People  V.  Schwartz,  32  Cal.  160. 
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and,  if  they  are  satisfied  of  his  guilt,  then  as 
to  the  accessary >*^  If  the  principal  is  dead, 
or  if  he  is  acquitted  on  his  trial,  the  accessary 
cannot  l)e  tried.^*     In  England  and  in  most 

23  Fost.  C.  L.  361 ;  Whitehead  v.  Stave,  4  Humph. 
(Tenn.)  278;  Marshe's  Case,  1  Leon.  325:  Stoops 
V.  Com.,  7  Serg.  &  R.  (Pa.)  491.  10  Am.  Dec.  482; 
Com.  v.  PhilUps,  16  Mass.  423.  Beale's  Cas.  389; 
Starin  v.  People,  45  N.  Y.  333,  Beale's  Cas.  390; 
Kingsbury  v.  State,  37  Tex.  Cr.  R.  259;  Com.  v. 
Knapp,  10  Pick.  (Mass.)  477.  20  Am.  Dec.  534; 
Ogden  V.  State,  12  Wis.  532,  78  Am.  Dec.  754; 
State  V.  Groff.  1  Murph.  (N.  C.)  270;  Holmes  v. 
Com.,  25  Pa.  St.  221.  See.  also,  Com.  v.  Wood- 
ward. Thatch.  C.  C.  (Mass.)  63;  Baron  v.  People. 
1  Park.  Cr.  R.  (N.  Y.)  246;  Com.  v.  Andrews,  3 
Mass.  126;     Smith  v.  State,  46  Ga.  298. 

If  a  man  is  indicted  as  accessary  to  two  or 
more,  and  only  one  has  been  convicted,  he  may 
be  arraigned,  tried,  and  convicted  as  accessary  to 
that  one,  but  not  as  accessary  to  all.  Stoops  v. 
Com.,  supra;    Starin  v.  People,  supra. 

24  Marshe's  Case,  1  Leon.  325;  Com.  v.  Phil- 
lips, 16  Mass.  423,  Beale's  Cas.  389;  State  v.  Mc- 
Daniel,  41  Tox.  229. 

Reversal  of  a  judgment  against  the  principal 
operates  as  a  discharge  of  the  accessary. 
Marshe's  Case,  1  Leon.  325. 

But  the  pardon  of  the  principal  does  not  dis- 
charge the  accessary,  for  the  very  fact  that  the 
pardon  is  extended  imports  final  conviction. 
Kingsbury  v.  State.  37  Tex.  Cr.  R.  259. 
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of  our  states,  if  not  in  all,  these  principles  of 
the  common  law  have  been  to  some  extent 
changed  by  statute.^*^  The  fact  that  a  stat- 
ute allows  an  accessary  to  be  tried  before  con- 
viction of  the  principal  does  not  allow  convic- 
tion of  an  accessary  without  proving  the  prin- 
cipal's guilt,  for  "no  man  can  be  accessary  to 
a  crime  which  has  never  been  committed."^® 
And  a  statute  authorizing  the  indictment  and 
conviction  of  an  accessarv  before  or  after  the 
principal  is  indicted  and  convicted  does  not 

25  Thus,  in  New  York  it  is  declared :  "An  acces- 
sary to  a  felony  may  be  indicted,  tried,  and  con- 
victed, either  in  the  county  where  he  became  an 
accessary,  or  in  the  couf^ty  where  the  principal 
felony  was  committed,  and  whether  the  principal 
felon  has  or  has  not  been  previously  convicted, 
or  is  or  is  not  amenable  to  Justice,  and  although 
the  principal  has  been  pardoned  or  otherwise  dis- 
charged after  conviction."    Pen.  Code,  §  32. 

See,  as  to  the  effect  of  the  statutes,  Baxter  v. 
People,  8  111.  368;  People  v.  Outeveras,  48  Cal. 
19;  State  v.  Fredericks,  85  Mo.  145;  Ulmer  v. 
State,  14  Ind.  52;  State  v.  Ricker,  29  Me.  84;  State 
v.  York,  37  N.  H.  175;  Noland  v.  State,  19  Ohio, 
131;    State  v.  Butler,  17  Vt.  145. 

26  Buck  V.  Com..  107  Pa.  St.  486.  See,  also, 
Tully  V.  Com.,  11  Bush.  (Ky.)  154;  Self  v.  State, 
6  Baxt.  (Tenn.)  244;  Hatchett  v.  Com.,  75  Va. 
925;    Ogden  v.  State,  12  Wis.  532,  78  Am.  Dec.  754. 


Parties  in  crime  361 

authorize  the  conviction  of  an  accessary,  nor 
a  judgment  and  sentence  after  a  verdict  of 
guilty,  if  the  principal  has  been  tried  and  ac- 
quitted.^" 

II.  PRINCIPALS  IN  THE  FIRST  DEGREE. 
f  166.  Definition. — A  principal  in  the  first  degree 
is  the  one  who  actually  commits  the  crime,  either 
by  his  own  hand,  or  by  an  inanimate  agency,  or  by 
an  innocent  human  agent.^^ 

167.  Inanimate  Agency. 

Though  a  principal  in  the  first  degree  is 
one  who  himself  commits  the  deed,  it  is  not 
at  all  necessary  that  he  shall  do  so  by  his  own 
hand,  nor  even  that  he  shall  be  actually  pres- 
ent at  the  time  it  is  committed.  A  person  is 
guilty  as  principal  in  the  first  degree  if  he 
commits  an  offense  bv  means  of  an  inanimate 
agency  set  in  motion  by  him,  as  where  he 
leaves  poison  where  another  may  get  it,  or 
sends  poison  to  another  through  the  mails,  or 
obtains  money  by  false  pretenses  by  using  the 

mails.^® 

168.  Innocent  Human  Agent. 

I     A  person  is  also  guilty  himself  as  the  prin- 

27  McCarty  v.  State,  44  Ind.  214,  15  Am.  Rep. 
232.    And  see  Benjamin  v.  State.  25  Fla.  675. 

2«4  Bl.  Comm.  34. 

29Fost.  C.  L.  349;  4  Bl.  Comm.  34;  3  Inst.  138; 
U.  S.  V.  Davis.  2  Sumn.  482.  Fed.  Cas.  No.  14.932. 


362  ORIMESd 

cipal  in  the  first  degree,  and  not  merely  as  a 
principal  in  the  second  degree  or  accessary 
before  the  fact,  if  he  procures  the  commission 
of  an  offense  by  an  innocent  human  agent,  as 
by  a  person  who  is  not  guilty  because  of  ig- 
norance of  fact,  youth,  or  insanity.^^  Thus, 
one  who  causes  an  innocent  person  to  take 
poison,  or  to  give  poison  to  another,  and  there- 
by causes  death,  is  as  much  the  principal  in 
the  first  degree  in  the  murder  as  if  the  poison 
had  been  administered  by  his  own  hand.^* 

3«>4  Bl.  Comm.  35;  1  Hale,  P.  C.  617;  Reg.  v. 
Barmen,  2  Mood.  C.  C.  309,  Beale's  Cas.  379;  Peo- 
ple V.  Adams,  3  Denlo  (N.  Y.)  190,  45  Am.  Dec. 
468;  Adams  v.  People,  1  N.  Y.  173;  Com.  v.  HUl. 
11  Mass.  136;  People  v.  McMurray,  4  Park  Cr.  R. 
(N.  Y.)  234;  Smith  v.  State,  21  Tex.  App.  107. 
130.    And  see  Berry  v.  State,  10  Ga.  511. 

Larceny  or  receiving  stolen  goods  by  means  of 
innocent  agent.     People  v.  McMurray,  supra. 

Obtaining  money  or  property  by  false  pretenses. 
Adams  v.  People,  1  N.  Y.  173.  In  this  case,  a  man 
in  Ohio  sent  a  letter  to  a  person  in  New  York, 
and  had  it  presented  there  by  an  innocent  agent, 
and  thus  obtained  money  by  false  pretenses.  It 
was  held  that  he  was  guilty  as  principal  in  New 
York,  and  not  merely  as  principal  or  accessary 
in  Ohio. 

31  Gore's  Case,  9  Coke,  81a,  Beale's  Cas.  209; 
Mem.,  J.  Kelyng,  52,  Beale's  Cas.  377. 
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The  same  is  tnie  of  one  who  delivers  counter- 
feit money  or  a  forged  instrument  to  a  child 
of  tender  years,  or  to  an  innocent  adult,  with 
instructions  to  utter  the  same,  which  is 
done,'^  and  of  one  who  procures  an  innocent 
person  to  sign  another's  name  to  a  note  by 
falsely  representing  that  the  person  whose 
name  is  signed  has  authorized  it.^^  This 
cannot  be  the  case,  however,  if  the  person  by 


In  Reg.  V.  Michael,  9  Car.  &  P.  356, 
2  Mood.  C.  C.  120,  a  woman  was  indicted 
for  the  murder  of  her  infant  child  by  poison. 
It  appeared  that  she  purchased  a  bottle  of 
laudanum,  and  directed  the  person  who  had  the 
care  of  the  child  to  give  it  a  teaspoonful  every 
night  That  person  did  not  do  so,  but  put  the 
bottle  on  the  mantel  piece,  where  another  little 
child  found  it,  and  gave  part  of  the  contents  to 
the  prisoner's  child,  who  soon  after  died.  It  was 
held  that  the  administering  of  the  laudanum  by> 
the  child  was,  under  all  the  circumstances  of  the 
case,  as  much,  in  point  of  law,  an  administering 
by  the  prisoner,  as  if  she  had  herself  actually  ad- 
ministered it  with  her  own  hand.  See,  also.  Hex 
V.  Harley,  4  Car.  &  P.  369. 

>sCom.  V.  Hill,  11  Mass.  136;  Rex  v.  Palmer,  2 
Leach,  C.  C.  978;  Gregory  v.  State,  26  Ohio  St. 
510,  20  Am.  Rep.  774. 

MReg.  V.  Clifford,  2  Car.  &  K.  202;  Gregory  v. 
State,  26  Ohio  St.  510,  20  Am.  Rep.  774. 
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whose  hand  the  deed  is  done  is  himself  a 

guilty  agent.^* 
\  169.  Several  Persons  Committing  Offense. 

When  several  persons  combine  to  commit 
an  offense,  and  each  actually  performs  some 
act  constituting  a  part  of  the  offense,  all  are 
guilty  as  principals,  though  neither  may  be 
present  when  the  others  perform  their  part. 
Thus,  if  several  persons  combine  to  forge  an 
instrument,  and  each  executes  by  himself  a 
distinct  part  of  the  forgery,  in  pursuance  of 
the  common  plan,  they  are  all  guilty  of  the 
forgery  as  principals,  though  they  may  not 
be  together  when  the  forgery  is  completed  by 
one  of  them  adding  the  signature.^*^ 

I  III.  PRINCIPALS  IN  THE  SECOND  DEGREE. 
170.  Definition. — A  principal  in  the  second  de- 
gree is  one  who^  Is  present  when  a  felony  Is  com- 
mitted by  another,  and  who  aids  or  abets  in  Its 
comml88ion.8<}  To  constitute  one  a  principal  in 
the  second  degree — 

1.  There  must  be  a  guilty  principal  in  the  first 
degree. 


34  Mem.,  J.  Kelyng,  52,  Beale's  Cas.  377;  Wix- 
son  V.  People,  5  Park.  Cr.  R.  (N.  Y.)  119;  People 
V.  Lyon,  99  N.  Y.  210;  People  v.  McMurray,  4 
Park.  Cr.  R.  (N.  Y.)  234:  Rex  v.  Scares.  Russ  & 
R.  25. 

35  Rex  V.  Bingley,  Russ.  &  R.  446,  Beale's  Cas 
381.    See  Hammack  v.  State,  52  Oa.  397. 
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2.  The  principal  in  the  second  degree  must  be 

present  when  the  offense  is  committed. 
But  his  presence  may  be  constructive. 

3.  He  must  aid  or  abet  the  commission  of  the 

offense.  Some  participation  is  necessary, 
though  it  need  not  necessarily  be  active. 
Mere  knowledge  of  the  offense  and  men- 
tal approval  is  not  enough.        y 

171.  Guilty  Principal  in  the  First  Degree. 
There  cannot  be  a  principal  in  the  second 

degree  unless  there  is  a  (juilty  principal  in  the 
first  degree.  As  we  have  seen,  one  who  pro- 
cures the  commission  of  a  crime  by  an  inno- 
cent agent  is  himself  guilty  as  the  principal 
in  the  first  degree.^^  On  the  trial  of  a  per- 
son indicted  as  a  principal  in  the  second  de- 
gree, it  is  necessary  to  show  the  guilt  of  the 
principal  in  the  first  degree.^® 

172.  Presence  When  the  Offense  is  Committed. 
Presence,  actual  or  constructive,  at  the  time 

the  offense  is  committed,  is  necessary  to  ren- 
der one  a  principal  in  the  second  degree.  If 
a  person  procures  or  counsels  the  commission 
of  a  crime  by  another,  and  is  absent  when  it 


80  4  Bl.  Comm.  34;  1  Hale,  P.  C.  615.  See  State 
V.  Brown,  104  Mo.  365. 

37  Ante,  §  168. 

3H  Jones  V.  State,  64  Ga.  697;  Mulligan  v.  Com., 
84  K7.  229. 
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is  committed,  he  is  merely  an  accessary,*' 
and  at  common  law  he  cannot  be  convicted 
under  an  indictment  charging  him  as  a  prin- 
cipal. Thus,  where  a  servant  let  a  person  into 
his  master's  house  on  an  afternoon,  and  con- 
cealed him  there  all  night,  in  order  that  he 
might  commit  a  larceny  in  the  house,  but  left 
the  house  early  the  next  morning,  and  was  ab- 
sent when  the  larceny  was  committed,  it  was 
held  that  he  was  not  a  principal  in  the  second 
degree,  but  an  accessary  before  the  fact.*^ 

173.  Constructive  Presence. 

It  is  not  necessary,  however,  in  order  to 
charge  one  as  a  principal  in  the  second  de- 
gree, as  distinguished  from  an  accessary  be- 
fore the  fact,  that  there  shall  be  a  strict,  actu- 
al, and  immediate  presence  at  the  time  and 
place  of  the  commission  of  the  offense.  Nor 
is  it  necessary  that  he  shall  be  an  eye  or  ear 
witness  of  the  criminal  act.    A  person  is  con- 

«»Reg.  V.  Tuckwell,  Car.  &  M.  215;  Rex  v.  Stew- 
art, Russ.  &  R.  363;  Norton  v.  People,  8  Cow. 
(N.  Y.)  137;  Com.  v.  Knapp,  9  Pick.  (Mass.)  496, 
616,  20  Am.  Dec.  491,  503,  Beale's  Cas.  383;  Smith 
V.  State,  37  Ark.  274;  Able  v.  Com.,  5  Bush  (Ky.) 
698. 

*oReg.  V.  Tuckwell,  Car.  &  M.  215.  Compare 
Rex  y.  Jordan,  7  Car.  &  P.  432. 
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struetively  present,  and  therefore  guilty  as  a 
principal,  if  he  is  acting  with  the  person  who 
actually  commits  the  deed  in  pursuance  of  a 
common  design,  and  is  aiding  his  associate, 
either  by  keeping  watch  or  otherwise,  or  is  so 
situated  as  to  be  able  to  aid  him,  with  a  view, 
known  to  the  other,  to  insure  success  in  the 
accomplishment  of  the  common  enterprise.*^ 

"1  Hale,  P.  C.  439,  462,  537;  Fost.  C.  L.  349, 
350;  Rex  v.  Standley,  Russ.  &  R.  305;  Breese  v. 
State,  12  Ohio  St.  146,  80  Am.  Dec.  340,  Beale's 
Cas.  386;  McCarty  v.  State,  26  Miss.  299;  State 
V.  Squaires,  2  Nev.  226;  State  v.  Hamilton,  13 
Nev.  386;  McCarney  v.  People,  83  N.  Y.  408; 
Mitchell  V.  Com.,  33  Grat  (Va.)  845,  868;  Com.  v. 
Lucas,  2  Allen  (Mass.)  170;  Com.  v.  Knapp,  9 
Pick.  (Mass.)  496,  20  Am.  Dec.  491,  Beale's  Cas. 
383;  Tate  v.  State,  6  Blackf.  (Ind.)  110;  Doan  v. 
State,  26  Ind.  495;  State  v.  Poynier,  36  La.  Ann. 
572;  Earp  v.  State  (Tex.  App.)  13  S.  W.  888; 
Dull  V.  Com.,  25  Grat.  (Va.)  965. 

"If  several  unite  in  one  common  design  to  do 
some  unlawful  act,  and  each  takes  the  part  as- 
signed him,  though  all  are  not  actually,  yet  all 
are  present  in  the  eye  of  the  law."  Per  Wright 
J.,  in  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec.  767. 

In  Breese  v.  State,  12  Ohio  St.  146,  80  Am.  Dec. 
340,  Beale's  Cas.  386,  it  was  held  that,  where  two 
or  more  persons  conspire  to  break  into  a  store 
in  the  nighttime,  and  steal  therein,  and  it  is 
agreed  between  thepi  that,  in  order  to  facilitate 
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Thus,  a  person  who  watches  near  by  to  pre- 
vent surprise  or  interference  while  a  confed- 
erate breaks  and  enters  a  house  with  feloni- 
ous intent,  or  robs  a  man,  or  sets  fire  to  a 

the  burglary,  and  lessen  the  danger  of  detection, 
one  of  them  shall  entice  the  owner  of  the  store 
to  a  house  a  mile  distant  from  the  store,  and 
detain  him  there,  while  the  others  break  into 
the  store,  and  remove  the  goods,  and  the  parties 
perform  their  respective  parts  of  the  agreement, 
the  person  who  thus  entices  the  owner  away,  and 
detains  him,  is  constructively  present  at  the  burg- 
lary, and  guilty  as  a  principal  in  the  second  de- 
gree. 

If  several  act  in  concert  to  steal  a  man's  goods, 
and  he  is  induced  by  fraud  to  trust  one  of  them, 
in  the  presence  of  the  others,  with  the  possession 
of  the  goods,  and  another  of  them  entices  him 
away,  so  that  the  one  who  has  the  goods  may 
carry  them  away,  all  are  guilty  of  the  larceny. 
Rex  V.  Standley,  Russ.  &  R.  305. 

Where  a  person,  in  pursuance  of  a  preconcerted 
plan,  devised  by  himself,  remains  down  stairs  in 
his  own  house  while  his  confederate  above  steals 
money  from  a  lodger,  and  brings  it  down,  and 
delivers  it  to  him,  he  is  a  principal  in  the  larceny. 
Com.  V.  Lucas,  2  Allen  (Mass.)  170. 

One  of  several  persons  acting  in  concert,  who 
leads  a  girl's  escort  away,  while  his  confederates 
rape  the  girl,  is  a  principal  in  the  second  degree, 
though  not  actually  present  at  the  time  of  the 
rape.    People  v.  Batterson.  50  Hun  (N.  Y.)  44, 
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building,  or  commits  a  larceny,  is  guilty  as  a 
principal  in  the  second  degree,  though  he 
may  not  be  near  enough  to  see  the  other  com- 
mit the  offense.*^ 

A  person  may  be  constructively  present, 
even  though  actually  at  a  considerable  dis- 
tance. In  a  case  in  Nevada,  A.  and  B.  were 
convicted  in  Nye  county  of  an  assault  with 
intent  to  rob  a  stage,  which  was  alleged  to 
have  been  committed  in  that  county,  when 
the  evidence  tended  to  show  that  A.,  B.,  and 
C.  had  entered  into  a  conspiracy  to  commit 
the  robbery,  that  the  attempt  to  commit  the 
same  was  actually  made  by  B.  and  C.  in  Nye 
county,  and  that  A.  was  at  the  time  in  Eureka 
county,  and  not  within  forty  miles  of  the 
scene  of  the  attempt.  It  appeared,  however, 
that,  acting  in  pursuance  of  the  common  plan, 
he  had  given  the  others  notice  of  the  depart- 
ure of  the  stage  from  Eureka  county,  by 
building  a  fire  on  the  mountain  in  Eureka 
county.     Under  these  circumstances  it  was 

«2Rex  V.  Passey,  7  Car.  &  P.  282;  Rex  v.  Go- 
gerly.  Russ.  &  R.  343;  Mitchell  v.  Com.,  33  Grat. 
(Va.)  846,  868;  Dean  v.  State,  26  Ind.  495;  Mc- 
Carney  v.  People.  83  N.  Y.  408,  38  Am.  Rep.  456; 
State  y.  Squaires,  2  Nev.  226;  and  other  cases 
cited  In  note  48,  Infra. 
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held  that  A.  was  constructively  present  in 
Nye  county  at  the  time  of  the  attempt,  and 
that  he  was  guilty  as  a  principal  in  the  sec- 
ond degree  in  that  county,  and  not  merely  as 

an  accessary  before  the  fact  in  Eureka 
county."** 

Must  he  Near  Enough  to  be  Able  to  Assist. 
— To  be  constructively  present  within  this 
principle,  one  must  at  least  be  in  such  a  situ- 
ation that  he  might  render  assistance  in  some 
manner,  not  necessarily  physical,  in  the  com- 
mission of  the  offense.** 

*•*»  State  V.  Hamilton,  13  Nev.  386. 

*♦  Rex  V.  Kelly,  Russ.  &  R.  421 ;  Rex  v.  Stewart, 
Russ.  &  R.  363;  Com.  v.  Knapp,  9  Pick.  (Mass.) 
496,  616,  20  Am.  Dec.  491,  503,  Beale's  Cas.  383; 
Norton  v.  People,  8  Cow.  (N.  Y.)  137;  State  v. 
Valwell,  66  Vt.  558. 

In  Norton  v.  People,  supra,  the  defendant  had 
sent  his  servant  to  another  place  to  steal  certain 
property,  and  the  servant,  acting  in  pursuance  of 
such  directions,  but  in  the  absence  of  the  accused, 
secretly  removed  the  property.  Afterwards  the 
accused  personally  aided  the  servant  in  secreting 
the  property.  It  was  held  that  he  could  not  be 
convicted  under  an  indictment  charging  him  as 
a  principal  in  the  larceny,  since,  having  been 
absent  at  the  time  the  larceny  was  committed 
by  the  servant,  he  was  merely  an  accessary. 

In  the  case  of  Rex  v.  Kelly,  supra,  it  was  de- 
cided that  going  towards  a  place  where  a  larceny 
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174.  Participation  in  ttie  Offense. 

To  render  one  guilty  as  principal  in  the 
second  degree,  he  must  in  some  way  partici- 
pate in  the  commission  of  the  oflFense,  by  aid- 
ing or  abetting  the  actual  perpetrator  of  the 
deed.  Mere  presence  at  the  time  the  offense 
is  committed,  and  acquiesence  or  failure  to 
make  any  effort  to  prevent  its  commission,  or 
to  apprehend  the  offender,  is  not  enough.** 

was  to  be  committed,  in  order  to  assist  in  carry- 
ing off  the  property,  and  assisting  accordingly, 
did  not  make  the  prisoner  a  principal,  where  he 
was  at  such  a  distance  at  the  time  of  the  felonious 
taking  as  not  to  be  able  to  assist  in  it.  In  this 
case^  the  prisoner  went  with  one  W.  to  steal 
horses,  but  stayed  at  a  place  about  half  a  mile 
from  where  the  theft  was  committed.  W.  stole 
two  horses,  and  brought  them  to  where  the  pris- 
oner stood,  when  the  two  rode  away  with  them. 
The  prisoner  was  held  to  be  an  accessary,  only, 
and  not  a  principal. 

43  1  Hale,  P.  C.  439;  2  Hawk.  P.  C.  c.  29,  §  10; 
Loru  Mohun's  Case,  12  How.  St.  Tr.  949;  Rex 
V.  Young,  8  Car.  &  P.  644;  Connaughty  v.  State, 
1  Wis.  159,  60  Am.  Dec.  370;  People  v.  Woodward, 
45  Cal.  293,  13  Am.  Rep.  176;  Butler  v.  Com.,  2 
Duv.  (Ky.)  435;  Plummer  v.  Com.,  1  Bush.  (Ky.) 
76;  State  v.  Cox,  65  Mo.  29;  People  v.  Ah  Ping, 
27  Cal.  489;  White  v.  People,  81  lU.  333;  State 
V.  Maloy,  44  Iowa,  104;  State  v.  Hildreth,  9  Ired. 
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"If  he  be  present,"  said  Sir  Matthew  Hale, 
"and  not  aiding  or  abetting  to  the  felony,  he 
is  neither  principal  nor  accessary.  If  A.  and 
B.  be  fighting,  and  C,  a  man  of  full  age, 
comes  by  chance,  and  is  a  looker  on  only,  and 
assists  neither,  he  is  not  guilty  of  murder  or 
homicide,  as  principal  in  the  second  degree, 
but  it  is  a  misprison,  for  which  he  shall  be 
fined,  unless  he  use  means  to  apprehend  the 
felon."*®  Mere  mental  approval  is  not 
enough  to  render  one  an  aider  and  abettor.*^ 
It  is  not  necessary,  however,  that  actual 
physical  aid  shall  be  given.     It  is  enough 

(N.  C.)  440,  51  Am.  Dec.  369;  Burrell  v.  State,  18 
Tex.  713;  Lawrence  v.  State,  68  Ga.  289;  Kemp 
V.  Com.,  80  Va.  443. 

*6  1  Hale,  P.  C.  439. 

In  2  Hawk.  P.  C.  c.  29,  §  10,  it  is  said:  "Those 
who,  by  accident,  are  barely  present  when  a  fel- 
ony Is  committed,  and  are  merely  passive,  and 
neither  in  any  way  encourage  it,  nor  endeavor  to 
hinder  it,  nor  to  apprehend  the  offenders,  shall 
neither  be  adjudged  principals  nor  accessaries; 
yet,  if  they  be  of  full  age,  they  are  highly  pun- 
ishable by  fine  and  imprisonment  for  their  negli- 
gence, both  in  not  endeavoring  to  prevent  the 
felony,  and  in  not  endeavoring  to  apprehend  the 
offender." 

«7  State  V.  Cox,  65  Mo.  29. 
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to  make  one  a  principal  in  the  second  degree 
if  he  is  present  in  concert  with  the  actual  per- 
petrator of  the  offense,  for  the  purpose  of  as- 
sisting if  necessary,  or  of  watching  and  pre- 
venting interference  or  detection,  or  for  the 
purpose  of  encouragement.'*® 
175.  Criminal  Intent. 

To  be  guilty  as  a  principal  in  the  second 
degree,  a  criminal  intent  is  necessary.  Thus, 
a  person  who  enters  into  communication  with 
one  who  is  suspected  of  criminal  acts,  and  ap- 
parently aids  or  abets  him  in  the  commission 
of  an  act,  is  not  a  principal  in  the  second  de- 
gree, if  he  did  so,  not  with  a  criminal  intent, 
but  for  the  purpose  of  detecting  the  other 

48  2  Hawk.  P.  C.  c.  29,  §§  7-10;  Reg.  v.  Young.  8 
Car.  &  P.  644;  Rex  v.  Passey,  7  Car.  &  P.  282; 
Brennan  v.  People,  16  111.  511;  Com.  v.  Knapp,  9 
Pick.  (Mass.)  496,  20  Am.  Dec.  491,  Beale's  Cas. 
383;  McCarty  v.  State,  26  Miss.  299;  Cooper  v. 
Johnson,  81  Mo.  483;  State  v.  Walker,  98  Mo.  95; 
McCamey  v.  People,,  83  N.  Y.  408;  People  v.  Bou- 
jet,  2  Park.  Cr.  R.  (N.  Y.)  11;  Mitchell  v.  Com.. 
33  Grat.  (Va.)  845.  868;  Dull  v.  Com.,  25  Grat. 
(Va.)  965;  Doan  v.  State.  26  Ind.  495;  State  v. 
Squaires,  2  Nev.  226;  Wilkerson  v.  State,  73  Ga. 
799;  State  v.  Nash,  7  Iowa,  347;  Dixon  v.  State, 
46  Neb.  298;  and  other  cases  cited  in  note  42, 
supra. 
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party,  and  disclosing  his  guilt  for  the  benefit 
of  the  public.  And  it  can  make  no  difference 
in  such  a  case  whether  he  was  a  public  officer 
or  merely  a  private  person.*® 

Specific  Intent, — AVlien  a  specific  intent  is 
necessary  to  constitute  a  particular  crime,  one 
cannot  be  a  principal  in  the  second  degree  to 
that  particular  offense  unless  he  entertains 
such  an  intent,  or  knows  that  the  party  actu- 
ally doing  the  act  entertains  such  intent.**® 

IV.  ACCESSARIES  BEFORE  THE  FACT. 

176.  Definition. — An  accessary  before  the  fact  is 
one  who  procures,  commands,  or  counsels  the 
commission  of  a  felony  by  another,  but  who  Is  not 
present,  either  actually  or  constructively,  when  the 
felony  is  committed.si  To  constitute  one  an  ac- 
cessary before  the  fact — 

1.  There  must  be  a  guilty  principal  in  the  first 
degree. 

*»  State  V.  McKean,  36  Iowa,  343,  14  Am.  Rep. 
530;  Wright  v.  State,  7  Tex.  App.  545,  32  Am. 
Rep.  599;  People  v.  Farrell,  30  Cal.  316;  Price  v. 
People,  109  111.  109;  Com.  v.  Downing,  4  Gray 
(Mass.)  29;  People  v.  Noelke,  29  Hun  (N.  Y.)  461. 
And  see  Rex  v.  Despard,  28  How.  St.  Tr.  346. 

50  In  order  to  convict  a  person  of  murder  in 
the  first  degree,  as  an  aider  and  abettor,  it  must 
be  shown  that  he  knew  or  believed  that  the  per- 
son who  committed  the  homicide  intended  to 
kill,  or  that  he  himself  acted  with  such  intent 
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2.  The  accessary  must  be  neither  actually  nor 

constructively  present  when  the  offense  is 
committed. 

3.  There  must  be  some  participation  by  way 

of  procurement,  command,  or  counsel. 
Mere  knowledge  that  the  offense  Is  to  be 
committed,  or  even  mental  approval,  Is 
not  enough. 

177.  Quiity  Principal  In  the  First  Degree. 

The  person  actually  committing  the  deed 
must  be  a  guilty  party,  and  not  an  innocent 
agent,  for,  as  we  have  seen,  one  who  procures 
the  commission  of  a  felony  through  the  in- 
strumentality of  an  innocent  agent  is  himself 
the  principal  in  the  first  degree.*^  And  of 
course  a  person  who  commands  or  counsels 
another  to  commit  a  felonv  cannot  be  an  ac- 
cessary,  if  the  other  does  not  actually  commit 
the  felony.*^^ 


Savage  v.  State,  18  Fla.  909.  And  see,  as  to 
assault  with  intent  to  kiU,  State  v.  Hickam,  95 
Mo.  322,  6  Am.  St.  Rep.  54. 

See,  also,  Rountree  v.  State,  10  Tex.  App.  110. 

811  Hale,  P.  C.  615.  636;  4  Bl.  Comm.  36;  Fost. 
C.  L.  125;  2  Hawk.  P.  C.  c.  29,  §  16;  People  v. 
Lyon,  99  N.  Y.  210;  Able  v.  Com..  5  Bush  (Ky.) 
698;  Keithler  v.  State,  10  Smedes  &  M.  (Miss.) 
192. 

B2Ante.  §  168. 

&3  See  Ogden  v.  State,  12  Wis.  532,  78  Am.  Dec. 
754. 
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178.  Absence  When  the  Offense  is  Committed. 

To  be  an  accessary  before  the  fact  a  party 
must  be  absent  at  the  time  the  deed  is  done.'* 
As  was  explained  in  a  previous  section,  actual 
or  constructive  presence  makes  one  a  princi- 
pal in  the  second  degree,  as  distinguished 
from  an  accessary.*^** 

179.  The  Procurement,  Command,  or  Counsel. 

To  render  one  an  accessary  he  must  have 
procured,  conmianded,  or  counseled  the  com- 
mission of  the  act.  *^\nd  therefore,''  says 
Sir  Matthew  Hale,  ^Svords  that  sound  in  bare 
permission  make  not  an  accessary;  as,  if  A. 
says  he  will  kill  J.  S.,  and  B.  says,  *You  may 
do  your  pleasure  for  me,*  this  makes  not  B. 
accessary."*^®  The  procurement,  however, 
need  not  be  direct.  It  is  sufficient  if  it  be 
through  the  agency  of  another;  and  it  may 
be  by  approbation  or  consent  to  an  expressed 
felonious  design.*^    Approbation  and  consent 

Ml  Hale,  P.  C.  616;  4  Bl.  Comm.  36;  Reg.  v. 
Brown.  14  Cox.  C.  C.  144.  Beale's  Cas.  389;  Reg. 
V.  Tuckwell,  Car.  &  M.  215;  Norton  v.  People,  8 
Cow.  (N.  Y.)  137;  Williams  v.  State,  47  Irid.  568. 

5&  Ante,  §  172,  and  cases  there  cited. 

.-•«  1  Hale,  P.  C.  616. 

-TFost.  C.  L.  127;  2  Hawk.  P.  C.  c.  29.  9  11; 
Rex  V.  Spmereet,  2  How.  St  Tr.  966,  cited  in  Mc- 
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are  something  more  than  "words  sounding  in 
bare  permission/'  of  which  Hale  speaks  in 
the  above  quotation.  Bare  nondisclosure  or 
concealment  of  the  intention  of  another  to 
commit  a  felony  is  not  enough.'® 

180.  Criminal  Intent. 

To  render  one  guilty  of  a  crime  as  an  ac- 
cessary he  must  have  a  criminal  intent.  Thus, 
one  who  joins  a  conspiracy  to  commit  a  rob- 
herj  merely  for  the  purpose  of  exposing  it, 
and  honestly  carries  out  the  plan,  is  not  an 
accessary  before  the  fact  to  the  robbery  when 
committed  by  the  others.*® 

V.  ACCESSARIES  AFTER  THE  FACT. 

181.  Definition.  An  accessary  after  the  fact  Is 
one  who  receives,  relieves,  comforts,  or  assists  an- 
other personally,  with  knowledge  that  he  has  com- 
mitted a  felony.oo  To  constitute  one  an  acces- 
sary after  the  fact — 

Daniel's  Case,  19  How.  St.  Tr.  804;  Rex  v.  Cooper. 
S  Car.  &  P.  535;  Norton  v.  People,  8  Cow.  (N.  Y.) 
137. 

''^2  Hawk.  P.  C.  c.  29,  §  23;  Rucker  v.  State. 
7  Tex.  App.  549. 

stt  Com.  V.  Hollister,  157  Pa.  St.  13. 

If  a  specific  intent  is  necessary  to  constitute  the 
particular  offense,  a  person,  to  be  an  accessary, 
must  entertain,  or  know  that  the  principal  enter- 
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1.  A  felony  must  have  been  committed,  and  it 

must  have  been  complete  at  the  time  of 
the  relief  or  assistance. 

2.  The  accused  must  know  that  the  felony  has 

been  committed  by  the  person  received, 
relieved,  6r  assisted. 

3.  The   assistance   must   be   rendered   to   the 

felon  personally. 

182.  The  Commission  of  the  Felony. 

To  render  one  an  accessary  after  the  fact 
to  a  felony,  it  is  clear  that  the  person  relieved 
or  assisted  must  have  committed  a  felony.  It 
is  also  necessary  that  the  felony  shall  have 
been  completed  at  the  time  the  relief  or  as- 
sistance was  given.  Thus,  a  person  cannot 
be  convicted  as  an  accessary  after  the  fact  to 
a  murder  because  he  assisted  the  murderer 
to  escape,  where  the  assistance  was  rendered 
after  the  mortal  woimd  was  given,  but  before 
death  ensued,  as  a  murder  is  not  com- 
plete until  the  death  results.®^     In  such  a 


tains,  that  specific  intent.     See  State  v.  Hickam, 
95  Mo.  322,  6  Am.  St.  Rep.  54. 

00  4  Bl.  Comm.  37;  1  Hale,  P.  C.  618;  Wren  v. 
Com.,  26  Grat.  (Va.)  952;  Loyd  v.  State.  42  Ga. 
221;  TuUy  v.  Com..  11  Bush  (Ky.)  154. 

«i4  Bl.  Comm.  38;  1  Hale.  P.  C.  622;  Harrel  v. 
State,  39  Miss.  702,  80  Am.  Dec.  95.  See,  also. 
Wren  v.  Com.,  26  Grat.    (Va.)   952. 
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case,  however,  there  may  be  a  conviction  as 
accessary  after  the  fact  to  the  offense  of  as- 
sault with  intent  to  murder,  if  this  is  made  a 
felony  by  statute.®^  A  felony  must  have  been 
actually  committed  by  the  person  received  or 
assisted.  It  is  not  enough  to  show  that  he  was 
accused  of  a  felony.®* 

183.  Knowledge  of  Commission  of  the  Felony. 

It  is  also  necessary  to  show  that  the  accused 
knew  that  the  felony  had  been  committed,  and 
that  it  had  been  committed  by  the  person  re- 
ceived or  assisted.®*  "There  can  be  no  acces- 
sary in  receipt  of  a  felon,  unless  he  know  him 
to  have  committed  a  felony."®*^ 

184.  The  Relief  or  Assistance. 

To  render  one  an  accessary  after  the  fact, 
some  relief  or  assistance  must  be  given  the 
felon.  Mere  failure  to  disclose  the  commis- 
sion of  a  felony  or  to  apprehend  the  felon,  or 
mere  approval  of  the  felony,  is  not  enough.®* 


«2  Harrel  v.  State,  supra. 

«8PoBton  V.   State,  12  Tex.  App.  408. 

6*2  Hawk.  P.  C.  c.  29,  §  32;  State  v.  Davis,  14 
R.  I.  281;  Wren  v.  Com..  26  Grat  (Va.)  952; 
Loyd  V.  State,  42  Ga.  221;  Robblns  v.  State,  33 
Tex.  Cr.  R.  573. 

•••'•  1  Hale,  P.  C.  622.  See  Tully  v.  Com.,  13  Bush 
(Ky.)  142. 

«fil  Hale,   P.   C.   618;     Wren  v.  Com..  26  Grat. 
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It  is  also  necessary  that  the  relief  or  assistance 
shall  be  given  to  the  felon  personally.  For 
this  reason  receiving  stolen  goods  from  the 
thief,  or  aiding  in  the  concealment  of  stolen 
goods,  knowing  that  they  have  been  stolen, 
does  not  render  one  an  accessary  after  the 
fact  to  the  larceny,  though  it  is  in  itself  an  of- 
fense, for  this  is  merely  dealing  with  the 
goods,  and  not  assisting  the  thief  personal- 

Generally  speaking,  any  assistance  what- 
ever given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  suffering  pimishment, 
makes  the  person  assisting  an  accessary,  aa 
furnishing  him  with  a  horse  to  escape  his 
pursuers,  money  or  food  to  support  him,  a 
house  or  other  shelter  to  conceal  him,  or  open 
force  or  violence  to  rescue  or  protect  him.** 

(Va.)  962;  Carroll  v.  State,  45  Ark.  539;  State  v. 
Hann,  40  N.  J.  Law.  228;  Cooper  v.  Johnson,  81 
Mo.  483. 

«7  4  Bl.  Comm.  38;  1  Hale,  P.  C.  619,  620;  Loyd 
V.  State,  42  Ga.  221;  Wren  v.  Com.,  26  Grat.  (Va.) 
952;  post,  §  380.  He  is  not  an  accessary  because 
"he  receives  the  goods  only,  and  not  the  felon." 
4  Bl.  Comm.  38.  See,  also,  Reg.  v.  Chappie,  9 
Car.  &  P.  355. 

«8  4  Bl.  Comm.  37;  2  Hawk.  P.  Q.  c.  29,  §§  26, 
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To  convey  instruments  to  a  felon  to  enable 
him  to  break  jail,  or  to  bribe  the  jailer  to  let 
him  escape,  will  make  one  an  accessary.®* 
"But  to  relieve  a  felon  in  jail  with  clothes  or 
other  necessaries  is  no  offense ;  for  the  crime 
imputable  to  this  species  of  accessary  is  the 
hindrance  of  public  justice,  by  assisting  the 
felon  to  escape/'^^  Compounding  a  felony, — 
agreeing  to  conceal  a  felony,  or  not  to  prose- 
cute therefor,  or  to  withhold  evidence, — ^with- 
out rendering  any  assistance  to  the  felon,  as 
explained  above,  does  not  render  one  an  ac- 
cessary.*^^ 
185.  Persons  Occupying  Particular  Relations. 

"So  strict  is  the  law,'^  says  Blackstone, 
"that  the  nearest  relations  are  not  suffered 
to  aid  or  receive  one  another.  If  the  parent 
assists  his  child,  or  the  child  the  parent,  if 
the  brother  receives  the  brother,  the  master 
his  servant,  or  the  servant  his  master,  or 
even  if  the  husband  relieves  his  wife,  who 
may  have  any  of  them  committed  a  felony, 

27,  34,  35;  1  Hale,  P.  C.  619;  Wren  v.  Com..  26 
Qrat.  (Va.)  952;  Rex  y.  Lee,  6  Car.  ft  P.  536. 

e»4  Bl.  Comm.  38;  1  Hale,  P.  C.  621;  Wren  v. 
Com.,  26  Qrat  (Va.)  952. 

70  4  Bl.  Comm.  38.    And  see  1  Hale,  P.  C.  620. 

Ti  Wren  v.  Com.,  26  Orat  (Va.)  952. 
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the  receivers  become  accessaries."^^  But  a 
feme  covert  caiinot  become  an  accessary  by 
the  receipt  and  concealment  of  her  hus- 
band, "for  she  is  presumed  to  act  under  his 
coercion,  and  therefore  she  is  not  bound, 
neither  ought  she,  to  discover  her  lord."*^^ 

VI.  ACTS  FOR  WHICH  ACCOMPLICES  ARE  RE- 
SPONSIBLE. 

186.  In  General. — As  a  general  rule,  no  one  can 
be  punished  as  an  aider  or  abettor,  or  as  an  ac- 
cessary before  the  fact,  for  a  crime,  to  the  com- 
mission of  which  he  has  never  expressly  or  im- 
pliedly given  his  consent. 

But  if  a  person  Joins  In  an  attempt  to  commit 
one  crime,  by  aiding,  abetting,  counseling,  or  com- 
manding its  commission,  he  is  to  be  considered  as 
assenting  to  any  crime  which  is  committed  by  his 
associates  in  the  attempt  to  execute  the  common 
purpose,  and  which  Is  a  natural  or  probable  con- 
sequence of  such  attempt. 

To  render  one  guilty  of  a  crime  as  a  principal  in 
the  second  degree  or  accessary  before  the  fact, 
the  act  must  constitute  a  crime  on  the  part  of  the 
person  committing  It.  There  must  be  a  guilty 
principal  in  the  first  degree. 

72  4  Bl.  Comm.  38;  3  Inst.  108;  2  Hawk.  P.  C. 
320;  1  Hale,  P.  C.  621;  People  v.  Dunn,  7  N.  Y. 
Cr.  R.  187.  In  several  states  this  has  been 
changed  by  statute. 

7a  4  Bl.  Comm.  39;  1  Hale,  P.  C.  621. 
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187.  Acts  for  Which  Accomplice  Js  not  Responsi- 
ble. 

As  stated  above,  it  may  be  laid  down  as  an 
undoubted  general  proposition  that  no  man 
can  be  properly  convicted  of  a  crime  as  prin- 
cipal in  the  second  degree  or  accessary  before 
the  fact  if  he  never  expressly  or  impliedly 
consented  to  the  commission  of  the  crimeJ* 
It  is  not  always  enough  to  show  that  he  coun- 
seled, commanded,  or  consented  to  some  other 
crime.  If  several  persons  combine  or  con- 
spire to  commit  one  crime,  and  one  of  them 
goes  outside  of  the  common  purpose  and  com- 
mits another  crime,  which  is  not  a  natural  or 
probable  consequence  of  carrying  out  the  com- 
mon purpose,  the  others  are  not  responsi- 
ble.^*   'T[f  A.  command  or  counsel  B.  to  com- 

74  Per  Mulkey,  J.,  in  Lamb  v.  People,  96  111. 
73.  82.    And  see  State  v.  Maloy,  44  Iowa,  104. 

Persons  who  attend  one  on  a  lawful  expedition, 
during  which  he  alone  commits  a  crime  are  liable 
therefor  only  on  proof  of  a  conspiracy,  or  of 
their  intention  to  aid  him  in  any  unlawful  act  he 
might  do.  Hairston  v.  State,  54  Miss.  689,  28 
Am.  Rep.  392. 

7s  State  v.  Lucas,  55  Iowa,  321,  Beale's  Cas.  396; 
I^mb  V.  People,  96  111.  73;  People  v.  Knapp,  26 
Mich.  112;  Jordan  v.  State,  81  Ala.  20;  Fraunk  v. 
State,  27  Ala.  37;   Mercersmlth  v.  State,  8  Tex. 
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mit  felony  of  one  kind,  and  B.  commits  a 
felony  of  another  kind,  A.  is  not  accessary; 
as,  if  A.  command  B.  to  steal  a  plate,  and  B. 
commits  burglary  to  steal  a  plate,  A.  is  ac- 
cessary to  the  theft,   but  not  to  the   hur- 

App.  211;  Watts  v.  State,  5  W.  Va.  532;  People  v. 
Leith,  52  Cal.  251;  State  v.  Hickam,  95  Mo.  322. 
6  Am.  St.  Rep.  54;  Alston  y.  State,  109  Ala.  51; 
Woolweaver  v.  State..  50  Ohio  St.  277,  40  Am.  St 
Rep.  667. 

Where  two  brothers  were  jointly  indicted  and 
tried  for  murder,  and  it  was  shown  that  one  fired 
the  fatal  shot,  while  the  other  cut  the  deceased 
with  a  knife,  while  running  by  him  towards  the 
one  who  had  the  pistol,  it  was  held  that  the  one 
who  cut  with  the  knife  could  not  be  convicted  as 
aiding  and  abetting  his  brother,  unless  there  was 
preconcert  of  purpose  between  them,  or  unless 
he  aided  and  abetted  hie  brother,  having  knowl- 
edge of  the  other's  purpose.  Jordan  v.  State,  SI 
Ala.  20. 

"The  rule  of  criminal  responsibility,  in  cases  of 
conspiracy  or  combination,  seems  to  be  that  each 
is  responsible  for  everything  done  by  his  confed- 
erates which  follows  incidentally  in  the  execution 
of  the  common  design,  as  one  of  the  probable  and 
natural  consequences,  even  though  it  was  not  in- 
tended as  a  part  of  the  original  design  or  com- 
mon plan.  In  other  words,  the  act  must  be  the 
ordinary  and  probable  effect  of  the  wrongful  act 
specifically  agreed  on,  so  that  the  connection  be- 
tween them  may  be  reasonably  apparent,  and  not 
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glary."  ^^  If  several  combine  to  steal  from 
a  safe  in  a  building,  and  one  of  them,  in  the 
absence  of  the  others,  robs  a  watchman  in  the 
building,  the  others  are  not  accessaries  to  the 
robbery.''^ 

188.  Acts  for  Which  Accomplice  is  Responsible. 

It  is  not  always  necessary,  however,  to  ren- 
der one  guilty  of  a  crime  as  a  principal  in  the 
second  degree  or  accessary  before  the  fact, 
that  he  shall  have  contemplated  or  expressly 
assented  to  the  commission  of  the  particular 
crime.  The  general  rule  is  that,  if  several 
persons  combine  or  conspire  to  commit  a 
crime,  or  if  persons  command  or  counsel  a 
crime,  or  aid  and  abet  in  an  attempt  to  com- 
mit a  crime,  or  if  several  engage  in  an  unlaw- 

a  fresh  and  independent  product  of  the  mind  of 
one  of  the  confederates,  outside  of,  or  foreign  to. 
the  common  design.  Nor  must  it  have  been  com- 
mitted by  one  of  the  confederates  after  the  ex- 
plosion of  the  plot,  or  the  abandonment  of  the 
common  design,  or  from  causes  having  no  con- 
nection with  the  common  object  of  the  conspira- 
tors." Williams  v.  State,  81  Ala.  1.  See,  also,  Mc- 
Leroy  v.  State  (Ala.)  25  South.  247. 

T6  1  Hale,  P.  C.  616.  617.  "If  A.  commands  B. 
to  take  C,  and  B.  takes  C,  and  robs  him,  A.  is 
not  accessary  to  the  robbery."    1  Hale,  P.  C.  617. 

7T  State  v.  Lucas,  55  lowfi.  321.  Beale's  Cas.  396, 


i 
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ful  enterprise,  each  is  responsible  as  principal 
in  the  second  degree  or  accessary  before  the 
fact,  according  to  the  circumstances,  for  all 
acts  committed  by  the  others  in  the  execution 
of  the  common  purpose,  if  such  acts  are  a 
natural  or  probable  consequence  of  the  unlaw- 
ful combination  or  undertaking.^**  Thus,  it 
is  said  by  Foster  that  *'if  A.  adviseth  B.  to 
rob  C,  and  he  doth  rob  him,  and  in  doing  so, 
either  upon  resistance  made  or  to  conceal  the 
fact,  or  upon  any  other  motive  operating  at 
the  time  of  the  robbery,  he  killeth  him,  A.  is 


TbFost.  C.  L.  370;  1  Hale,  P.  C.  441;  Ashton's 
Case,  12  Mod.  256,  Beale's  Gas.  392;  Ruloff  v. 
People,  45  N.  Y.  213,  Beale's  Gas.  392;  State  v. 
Allen.  47  Goim.  121,  Beale's  Gas.  394;  Peden  v. 
State,  61  Miss.  268;  Wmiams  v.  State,  81  Ala.  1; 
Brennan  v.  People,  15  111.  511 ;  Hamilton  v.  People, 
113  111.  34,  55  Am.  Rep.  396;  Miller  v.  State,  25 
Wis.  384;  State  v.  Shelledy,  8  Iowa,  478;  Miller 
V.  State,  15  Tex.  App.  125;  Ferguson  v.  State,  32 
Ga.  658;  State  v.  Johnson,  7  Or.  210. 

"The  general  rule  is  familiar,  that  where  sev- 
eral parties  conspire  or  combine  together  to  com- 
mit any  unlawful  act,  each  is  criminally  responsi- 
ble for  the  acts  of  his  associates  or  confederates, 
committed  in  furtherance  or  in  prosecution  of  the 
common  design  for  which  they  combine."  Wil- 
liams v.  State,  81  Ala.  1. 


PARTIES  IN  CRIME  387 

accessary  to  the  murder."  ^®  On  the  same 
principle,  if  several  persons  combine  to  com- 
mit a  burglary,  and  one  of  them  murders  the 
owner  of  the  house  in  order  to  accomplish  the 
common  purpose,  all  are  guilty  of  murder.®^ 
The  same  is  true  where  a  homicide  is  com- 
mitted by  one  of  several  persons  who  combine 
to  beat  another.**^     And  "if  A.  commands  B. 


'»  Fost  C.  L.  370.  And  see  MUler  v.  State,  25 
Wis.  384;  State  v.  Davis,  87  N.  C.  514. 

80  Mitchell  v.  Com.,.  33  Grat  (Va.)  845.  And 
see  Hamilton  v.  People,  113  111.  34,  55  Am.  Rep. 
396;  Ruloff  v.  People,  45  N.  Y.  213,  Beale's  Cas. 
392. 

81  State  v.  Maloy,  44  Iowa,  104. 

Where  five  or  six  persons  conspired  together  to 
invade  a  man's  household,  and  went  there  armed 
with  deadly  weapons  for  the  purpose  of  attack- 
ing and  beating  him,  and,  in  furtherance  of  this 
common  design,  one  of  them  got  into  a  difficulty 
with  him,  and  killed  him,  the  others  being  pres- 
ent, or  near  at  hand,  it  was  held  that  all  were 
guilty  of  murder,  although  they  did  not  intend  to 
kill.  WiUiams  v.  State,  81  Ala.  1.  See,  also, 
Peden  v.  State,  61  Miss.  268. 

In  Miller  v.  State,  25  Wis.  384,  the  wife  of  the 
defendant,  without  fear  or  compulsion  from  him, 
agreed  with  him  to  go  to  the  store  of  the  deceased, 
and  to  rob  it,  the  husband  telling  her,  and  she 
believing,  that  he  did  not  intend  to  kill  the  de- 
ceased, but  only  to  knock  him  down,  so  as  to  stun 
him,  in  order  to  consummate  the  robbery.    They 
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to  beat  C,  and  B.  beats  C.  so  that  he  dies,  A. 
is  accessary,  because  it  may  be  a  probable 
consequence  of  his  beating."®^  If  a  person 
commands  or  counsels  another  to  steal  from  a 
certain  person  or  to  steal  a  certain  article, 
and  the  other  steals  from  some  other  person, 
or  steals  some  other  thing,  the  person  com- 
manding or  counseling  is  not  accessary  to  the 
larceny ;  but  it  is  otherwise  if  one  commands 
or  counsels  another  to  steal  generally.®^  The 
fact  that  a  homicide  is  committed  bv  different 
means  from  those  counseled  or  commanded 
does  not  prevent  the  person  counseling  or 
commanding  from  being  an  accessary.®*  But 
if  a  man  commands  or  counsels  another  to  kill 
one  person,  and  the  other  kills  a  different  per- 
son, he  is  not  an  accessary  to  the  murder.®* 

went  together,  and  the  husband,  in  carrying  out 
the  plan,  gave  the  deceased  a  fatal  blow,  the  wife 
giving  no  intentional  assistance.  A  charge  was 
sustained  which  justified  the  jury,  under  this  state 
of  facts,  in  finding  her  guilty  of  murder. 

82 1  Hale,  P.  C.  617.  But  one  who  merely  en- 
courages another  to  tie  a  person  is  not  an  acces- 
sary to  murder  committed  by  the  latter  in  doing 
so.    People  V.  Keefer,  65  Cal.  232. 

83  1  Hale,  P.  C.  617. 

84  1  Hale,  P.  C.  617;  Griffith  v.  State,  90  Ala.  583. 
86  1  Hale,  P.  C.  617. 
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189.  Homicide  or  Assault  in  Order  to  Escape. 

It  has  been  held  that  where  several  persons 
combine  to  commit  an  offense,  and  a  homicide 
or  assault  is  committed  bv  one  of  them  in 
order  to  effect  his  escape,  the  others  cannot  be 
held  responsible  for  the  homicide  or  assault 
unless  they  consented  and  were  privy  in  fact 
thereto;®*  but  this  is  doubtful,  and  there  are 
decisions  to  the  contrary.®^  Certainly,  if  the 
parties  contemplate  and  intend  the  doing  of 
everything  necessary  to  effect  an  escape, — and 
this  may  be  inferred  from  the  fact  that  all  of 
them  arm  themselves,  etc., — all  will  be  re- 
sponsible for  a  homicide  or  assault  committed 
by  one,  either  in  effecting  his  own  escape  or 
in  rescuing  a  comrade.®® 

190.  Acts  not  Criminal  on  the  Part  of  the  Person 

Committing  Them. 

When  a  person  aids  or  abets  in  the  commis- 
sion of  an  act  by  another,  or  counsels  or  com- 
mands an  act,  he  cannot  be  punished  as  a 
principal  in  the  second  degree  or  accessary 

se  People  v.  Knapp,  26  Mich.  112. 

87  Hamilton  v.  People.  113  111.  34,  55  Am.  Rep. 
396. 

«8Ruloff  V.   People,  45  N.  Y.  213.  Beale's  Cas 
392. 
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before  the  fact  if  the  other,  because  of  the  ab- 
sence of  a  criminal  intent,  or  for  any  other 
reason,  is  not  gnilty  of  any  crime.  And  it 
can  make  no  difference  that  he  thought  the 
other  was  committing  a  crime,  for  the  law,  as 
we  have  seen,  does  not  punish  a  mere  crim- 
inal intent.®^ 

Cases  of  Entrapment, — It  sometimes  hap- 
pens that  when  a  person  is  suspected  of  an  in- 
tention to  commit  a  crime,  a  detective,  or  an 
employe  of  the  person  against  whom  it  is 
thought  the  crime  will  be  committed,  enters 
into  co-operation  with  the  suspect,  and  com- 
mits the  act  himself,  with  a  view  to  prosecut- 
ing him  as  a  principal  in  the  second  degree. 
In  such  a  case,  if  the  person  actually  doing 
the  act  is  not  guilty  of  a  crime,  either  because 
of  the  absence  of  a  criminal  intent  oh  his 
part,  or  because  of  the  consent  of  his  employ- 
er,®^ or  for  any  other  reason,  it  necessarily 
follows  that  the  suspect  is  not  guilty,  what- 
ever his  intent  may  have  bcen.®^ 

''^Ante,  §  116;  State  v.  Douglass,  44  Kan.  618; 
State  v.  Hayes,  105  Mo.  76,  24  Am.  St.  Rep.  360. 

00  Ante,  §  161. 

01  In  State  v.  Douglass,  44  Kan.  618,  a  railroad 
detective,  suspecting  the  defendant  of  a  purpose 
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VII.  PERSONS    WHO    MAY    BE    AIDERS    AND 
ABETTORS  OR  ACCESSARIES. 

191.  In  General. — Any  person  who  is  capable  of 
committing  a  crime  may  be  guilty  as  a  principal 
in  the  second  degree  or  accessary  before  or  after 
the  fact;  and  it  can  mal<e  no  difference  that,  by 
reason  of  age,  sex,  condition,  or  class,  he  or  she  Is 


to  place  obstructions  on  the  tracks,  pretended  to 
Join  him  in  the  commission  of  the  offense,  and 
placed  the  obstructions  on  the  track  himself, 
while  the  defendant  stood  by  and  abetted  the  act 
It  was  held  that  the  defendant  was  not  guilty,  un- 
der a  statute  punishing  the  willful  and  felonious 
placing  of  an  obstruction  on  a  railroad  track, 
though  he  did  not  know  the  detective's  character, 
and  believed  he  was  committing  the  offense. 

In  State  v.  Hayes,  105  Mo.  76,  24  Am.  St.  Rep. 
360,  an  employe  of  the  owner  of  a  building,  sus- 
pecting the  defendant  of  a  purpose  to  burglarize 
it,  entered  into  co-operation  with  him,  with  the 
owner's  consent,  and  opened  the  window  of  the 
building  himself,  and  entered,  while  the  defend- 
ant remained  on  the  outside,  and  received  goods 
handed  out  to  him.  It  was  held  that  the  defend- 
ant was  not  guilty  of  burglary.  As  there  was  no 
breaking  and  entry  by  the  employe  with  felonious 
intent,  no  such  breaking  and  entry  could  be  im- 
puted to  the  defendant. 

In  a  California  case,  one  P.  informed  the  sheriff 
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incompetent  to  comnnit  the  particular  crime  at 
principal  in  the  first  degree.02 

Illusiraiions. — One  of  the  best  illustrations 
of  this  rule  is  in  the  case  of  rape.  A  boy  un- 
der fourteen  years  of  age  (at  common  law), or 
a  woman,  cannot  connnit  rape  themselves,  but 
either  may  be  guilty  of  rape  as  accessary  be- 
fore the  fact  or  as  a  principal  in  the  second 
degree,  according  to  the  circumstances,  by 
counseling,  aiding,  or  abetting  in  the  commis- 
sion of  the  crime  bv  another.®^     In  like  man- 

ft.' 

ner  a  husband,  though  he  cannot  himself  com- 

that  the  defendant  had  requested  him  to  enter  a 
house  in  the  nighttime,  and  steal  therefrom  a  sum 
of  money  which  he  knew  to  be  concealed  there, 
the  money  to  be  divided  between  them.  By  ad- 
vice of  the  sheriff.  P.  agreed  to  do  so,  for  the  pur- 
pose of  entrapping  the  defendant,  and  accordingly 
entered  the  house,  secured  the  money,  marked  it 
so  that  it  could  be  identified,  and,  after  delivering 
it  to  the  defendant  gave  a  signal,  and  the  sheriff 
arrested  the  defendant  with  the  money  in  his  pos- 
session. It  was  held  that,  inasmuch  as  P.  alone 
entered  the  building,  and  did  so  without  felonious 
intent,  there  was  no  burglary  committed,  and 
therefore  the  defendant  could  not  have  been  privy 
to  a  burglary.     People  v.  Collins,  53  Cal.  185. 

02  u.  S.  V.  Snyder,  14  Fed.  554. 

98  Reg.   V.   Philips,   8   Car.   &   P.   736;    State  v. 


it  rape  upon  his  wife,  may  counsel,  aid,  or 
sist  another  to  do  so,  and  thus  be  guilty  as 
'incipal  in  the  second  degree  or  accessary.®* 

The  same  is  true  of  other  offenses.  Thus, 
person  may  be  guilty  as  a  principal  in  the 
cond  degree  by  aiding  and  abetting  a  bank- 
ipt  to  violate  the  bankruptcy  laws,®*  or  a 
Mstmaster  to  make  a  false  return.®®  An  un- 
arried  man  may  be  guilty  of  aiding  and 
►etting  a  married  man  in  the  commission  of 
gamy.®^  A  man  may  be  guilty  of  aiding 
id  abetting  a  woman  in  concealing  the  death 
her  bastard  child,  though,  ^under  the  stat- 
e,  no  one  could  be  guilty  as  principal  in  the 
•St  degree  except  the  mother.®®  And  a 
>man  has  been  held  guilty  for  aiding  and 

nes,  83  N.  C.  605,  35  Am.  Rep.  586.  And  see 
.w  V.  Com.,  75  Va.  885,  40  Am.  Rep.  750. 

MLord  Audley's  Case,  3  How.  St.  Tr.  401,  12 
>d.  384,  1  Strange,  633;  State  v.  Comstock,  46 
WSL,  265.  And  see  Com.  v.  Fogerty,  8  Gray 
[ass.)  489,  491,  69  Am.  Dee.  264;  Com.  v.  Mur- 
y,  2  AUen  (Mass.)  163.  165. 

w  U.  S.  V.  Bayer,  4  DIU.  407,  Fed.  Cas.  No.  15,647. 

>«U.  S.  V.  Snyder,  14  Fed.  554. 

»7  Boggus  y.  State,  34  Ga.  275. 

»  State  y.  Sprague,  4  R.  I.  257.  But  see  Frey 
Com.,  83  Ky.  190. 
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t 

abetting  a  man  who  falsely  personated  a 
sailor  who  was  entitled  to  an  allowance  of 
money.*® 

VIII.  COUNTERMAND  OR  WITHDRAWAL. 

192.  In  General.  A  person  is  not  guilty  of  a 
crime  as  accessary  or  principal  in  the  second  de- 
gree because  of  counseling  or  consenting,  if  he  re- 
pented and  countermanded  the  other  party,  or 
withdrew,  to  the  Icnowledge  of  the  other,  before 
the  crime  was  committed.ioo 

This  rule  as  applied  to  accessaries  before 
the  fact  is  thus  stated  by  Sir  Matthew  Hale : 
"If  A.  commands  B.  to  kill  C,  but  before 
the  execution  thereof  A.  repents,  and  coun- 
termands B.,  and  yet  B.  proceeds  in  the  exe- 
cution thereof,  A.  is  not  accessary,  for  his 
consent  continues  not,  and  he  gave  timely 
countermand  to  B.  But  if  A.  had  repented, 
yet  if  B.  had  not  been  actually  countermand- 
ed before  the  fact  committed,  A.  had  been 
accessary. "^^^  If  several  prisoners  conspire 
to  escape  from  prison,  and  to  kill  any  watch- 
man who  may  oppose  them,  and  in  making 

»9  Rex  V.  Potts,  Russ.  &  R.  353. 

100  1  Hale,  P.  C.  617,  618;  Rex  v.  Richardson,  1 
Leach,  C.  C.  387,  Beale's  Cas.  166;  State  v.  AUen. 
47  Conn.  121,  Beale's  Cas.  394;  Pinkard  v.  State, 
30  Ga.  757. 

1011  Hale,  P.  C.  617.  618. 
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the  attempt  one  of  thc^m  kills  a  watchman,  all 
are  guilty  of  murder.  One  of  them  is  none 
the  less  guilty  because  he  abandons  the  at' 
tempt  and  returns  to  his  cell  before  the  kill- 
ing, if  he  does  nothing  by  word  or  deed  to 
inform  his  confederates  of  his  change  of  pur- 
pose.^®- If  his  act  of  withdrawal  is  known 
to  his  confederates,  however,  and  is  such  as 
should  naturally  inform  them  of  his  inten- 
tion to  abandon  the  attempt,  he  is  not  respon- 
sible merely  because  they  misconstrue  his 
act,  and  suppose  that  he  is  still  acting  with 
them.^^8 

IX.  PRINCIPAL  AND  AGENT  AND  MASTER 

AND  SERVANT. 

193.  In  General. — A  principal  or  master  Is  crim- 
inally responsible  for  criminal  acts  of  his  agent  or 
servant  expressly  or  impliedly  authorized  by  him. 
But,  unless  made  so  by  statute,  as  is  sometimes 
the  case,  he  is  not  responsible  for  unauthorized 
acts,  i^ere  ratification  of  an  authorized  act  does 
not  relate  back  so  as  to  render  him  responsible. 

An  agent  or  servant  is  himself  responsible  for 
criminal  acts  committed  in  the  course  of  his  em- 
ployment, though  directed  or  commanded  by  his 
principal  or  master. 
194.  Responsibility  of  Principal  or  Master. 

(a)  Acts  Directed  or  Authorized. — If  a 

102  state  V.  AUen,  supra. 
io«  State  V.  Allen,  supra. 
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principal  or  master  directs  or  authorizes  the 
commission  of  a  felony  by  his  agent  or  serv- 
ant, and  the  latter  is  not  an  innocent  agent, 
the  principal  or  master  is  an  accessary  before 
the  fact,  if  absent  when  the  act  is  committed, 
or,  if  present,  as  a  principal  in  the  second  de- 
gree, in  accordance  with  the  rules  stated  in 
preceding  sections.^ ^'^  If  the  agent  or  serv- 
ant is  innocent  by  reason  of  youth,  insanity, 
or  ignorance  of  fact,  the  principal  or  master 
is  guilty  as  principal  in  the  first  degree, 
whether  present  or  absent.^^^  If  the  offense 
is  a  misdemeanor,  and  the  agent  or  servant  is 
a  guilty  agent,  the  principal  or  master  is  lia- 
ble as  a  principal  in  the  second  degree,  wheth- 
er present  or  absent.^^®  And  he  is  the  prin- 
cipal in  the  first  degree  if  the  agent  or  sen'- 
ant  is  innocent.^ ^"^ 

i<»4Ante,  §§  170  et  seq.,  176  et  seq.;  Hately  v. 
State,  15  Ga.  346. 

ion  Ante,  §  168. 

100  Ante,  §  164;  Rex  v.  Almon,  5  Burrows,  2686; 
Com.  V.  Nichols,  10  Mete.  (Mass.)  259;  Stevens  v. 
People,  67  111.  587  (keeping  gaming  house);  Mul- 
vey  V.  State,  43  Ala.  316,  94  Am.  Dec.  684  (selling 
liquor) ;  Atkins  v.  State,  95  Tenn.  474  (operating 
a  gaming  device). 

107  Ante,  §  168. 

If  a  husband  directs  his  wife  to  sell  intoxicating 
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)  Acts  Impliedly  Authorized — Consent 
cquiescence, — If  a  principal  or  master 
s  that  his  agent  or  servant  intends  to 
lit  an  offense,  or  is  committing  an  of- 
I,  in  the  conrse  of  his  emplo^^nent,  and 
esces,  or  fails  to  make  any  effort  to  pre- 
it,  he  is  criminally  responsible  for  the 
ae  to  the  same  extent  as  if  he  had  ex- 
ly  commanded  or  authorized  \t}^^  Thus, 
responsible  if  he  knowingly  permits  his 
;  or  servant  to  violate  a  statute  prohibit- 
nd  punishing  any  person  who  shall  keep 
ale  or  sell  intoxicating  liquors,  or  who 
sell  to  minors  or  drunkards,  or  who  shall 
a  bawdy  house,  or  a  gaming  house,  or 
it  gaming,   etc.^^'**     The  same   is   true 

'8  in  violation  of  a  statute,  he  is  guilty  of 

g,  as  principal.     Mulvey  v.  State,  43  Ala.  316, 

1.  Dec.  684. 

Rex    V.    Almon.    5    Burrows,    2686;    Com.    v. 

Is,  10  Mete.   (Mass.)   259;   Com.  v.  Stevens, 

ass.  291. 

Britain  v.   State.  3   Humph.    (Tenn.)    203,  it 

leld  that  a  master  who  caused  or  permitted 

ave  to  go  about  in  public  indecently  naked 

juilty  of  lewdness,  and  indictable  therefor, 

lat  knowledge  and  consent  might  be  inferred 

the  circumstances. 

CJom.  V.  Nichols,  10  Mete.  (Mass.)  259;  Com. 

)ven8,  155  Macs.  291. 
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where  a  bookseller  knowingly  permits  his 
servant  to  sell  libelous  or  obscene  publica- 
tions.ii<> 

(c)  Unauthorized  Acts. — In  a  civil  action, 
a  principal  or  master  is  liable  for  the  wrong- 
ful acts  of  his  agents  or  servants  in  the  course 
of  their  employment,  even  when  done  without 
his  authority  and  contrary  to  his  orders ;  but 
this  is  not  generally  the  case  when  it  is  sought 
to  hold  a  man  criminally  responsible  for  the 
act  of  his  agent  or  servant.  Certainly  at  com- 
mon law,  and  generally  under  statutes  as 
well,  a  man  i^  not  indictable  for  the  criminal 
act  of  his  agent  or  servant,  though  committed 
in  the  course  of  his  employment,  unless  the 
act  was  committed  by  his  direction,  or  unless 
he  knew  of  it  and  acquiesced  in  it,  for,  as  we 
have  seen,  the  general  rule  is  that  a  criminal 
intent  is  necessary  to  render  one  guilty  of  a 
crime.^^^     A  jailer  would  be  responsible  for 

110  Rex  V.  Almon,  5  Burrows,  2686. 

111  Rex  V.  Huggins,  2  Ld.  Raym.  1574;  People  v. 
Parks,  49  Mich.  333,  Beale's  Cas.  376;  State  v. 
Bacon,  40  Vt.  456;  Com.  v.  Nichols,  10  Mete. 
(Mass.)  259;  Com.  v.  Briant,  142  Mass.  463;  Com. 
V.  Stevens,  153  Mass.  421;  State  v.  Dawson,  2  Bay 
(S.  C.)  360;  State  v.  Smith,  10  R.  I.  258;  and  other 
cases  specifically  cited  in  the  notes  following. 
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the  death  of  a  prisoner  caused  by  his  know- 
ingly confining  him,  against  his  will,  in  an 
unwholesome  and  dangerous  room;  and  his 
responsibility  would  be  the  same  if  he  should 
consent  to  his  deputy's  so  confining  a  pris- 
oner.^^*  But  he  would  not  be  responsible  for 
such  an  act  of  the  deputy  without  his  consent 
or  knowledge,  at  least  in  the  absence  of  negli- 
gence.^ ^^  The  same  principle  has  been  ap- 
plied by  most  courts,  though  not  by  all,  to 
statutory  offenses  by  an  agent  or  servant,  as 
the  unlawful  sale  or  keeping  for  sale  of  intox- 
icating liquors  or  adulterated  milk  or  food, 
etc.,*^*  and  the  purchase  of  com,  etc.,  from 
a  slave  not  having  a  ticket  or  permit  to  deal 

112  Rex  V.  Huggins.  2  Ld.  Raym.  1574. 

»i»Rex  V.  Huggins,  supra. 

114  People  V.  Parks,  49  Mich.  333,  Beale's  Cas. 
376;  Com.  v.  Nichols,  10  Mete.  (Mass.)  259;  Com. 
V.  Putnam,  4  Gray  (Mass.)  16;  Com.  v.  Wachen- 
dorf,  141  Mass.  270;  Com.  v.  Stevens,  155 
Mass.  291;  Com.  v.  Stevens,  153  Mass.  421; 
Com.  V.  Hayes,  145  Mass.  289;  Hipp  v. 
State,  5  Blackf.  (Ind.)  149;  Lauer  v.  State,  24 
Ind.  131;  Hanson  v.  State,  43  Ind.  550;  O'Leary  v. 
State,  44  Ind.  91;  Thompson  v.  State,  45  Ind.  495; 
State  V.  Baker,  71  Mo.  475;  State  v.  Heckler,  81 
Mo.  417;  State  v.  Shorten,  93  Mo.  123;  State  v. 
McCance,  110  Mo.  398  (overruling  State  v.  McQln- 
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therein.^  ^*  And  it  has  been  held  that  a  coal 
dealer  who  sends  an  experienced  teamster  to 
deliver  a  load  of  coal  is  not  criminally  re- 
sponsible if  the  latter,  without  his  knowl- 
edge, consent,  or  authority,  drives  upon  and 
obstructs  a  sidewalk.* ^^ 

Dissent  or  prohibition  by  a  principal  or 
master  must  be  bofia  fide,  in  order  to  consti- 
tute a  defense,  when  it  is  sought  to  hold  him 
responsible  for  the  acts  of  his  agent  or  serv- 
ant. If  it  is  merely  colorable,  it  can  have  no 
effect  whatever,  however  publicly  or  frequent- 
ly repeated.  The  question  of  authority  or  con- 
sent is  to  be  determined  by  the  real  under- 
standing between  them,  and  is  a  question  of 
fact  for  the  jury.***^ 

(d)  Negligence  of  Principal  or  Master. — 

nis,  38  Mo.  App.  15);  Anderson  y.  State,  22  Ohio 
St.  305;  State  v.  Smith,  10  R.  I.  258;  Barnes  v. 
State,  19  Conn.  398;  State  v.  Wentworth,  65  Me. 
234;  State  v.  Hayes,  67  Iowa,  27;  State  v.  Gaioc- 
chio,  9  Tex.  App.  387.  For  cases  in  which  the  con- 
trary has  been  held,  see  note  127,  Infra. 

ii.»  State  V.  Dawson,  2  Bay  (S.  C.)  360. 

lie  State  V.  Bacon,  40  Vt.  456. 

117  Com.  V.  Nichols,  10  Mete.  (Mass.)  259;  An- 
derson V.  State,  22  Ohio  St.  305;  State  v.  Went- 
worth. 65  Me.  234. 
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When  it  is  said  that  a  principal  is  not  gener- 
ally indictable  for  the  acts  of  his  agent  done 
without  his  authority  or  consent,  it  is  as- 
sumed that  he  has  used  due  care.  He  will  be 
liable  for  his  agent's  acts  to  the  same  extent 
as  if  they  wen*  autliorized  by  him,  if  they  are 
due  to  want  of  proper  care  and  oversight  on 
his  part,  or  othcu*  negligence  in  reference  to 
the  business  whicli  he  has  intrusted  to  the 
agent,  for  moral  guilt  or  delinquency  is  im- 
putable to  him  in  case  he  fails  to  use  proper 
care.^^® 

(c)  Libel. — Where  a  libelous  juiblication 
was  sold  in  a  bookseller's  shop,  or  a  libel  pul>- 
lished  in  a  newsj)aper,  ])v  a  servant  of  the  pro- 
prietor, it  was  held  by  the  earlier  English 
cases  that  the  j)roi)rietor  was  prima  facie  re- 
sponsible, but  he  was  permitted  to  show  that 
he  was  not  privy  nor  assenting  to  nor  encour- 
aging the  publication,   and   thus  escape  re- 

11 ''Com.  V.  Morgan,  107  Mass.  199.  And  see 
Reg.  V.  Holbrook,  3  Q.  B.  Div.  60,  4  Q.  B.  Div.  42. 

In  Rex  V.  Dixon,  3  Maiile  &  S.  11.  the  defendant 
was  convicted  of  selling  unwholesome  bread,  upon 
proof  that  his  foreman  had,  by  mistake,  put  too 
much  alum  in  it.  There  was  no  evidence  that  the 
master  knew  of  the  quantity  used  in  this  instance. 
But  Bayley.  J.,  said:     "If  a  person  employed  a 
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sponsibilityJ'®  Afterwards  evidence  of  the 
publication  by  the  servant  was  held  conclu- 
sive upon  the  master,  and  he  was  not  allowed 
to  show  his  innocence,  upon  the  ground  that 
this  was  necessary  to  prevent  the  escape  of  the 
real  offender  behind  an  irresponsible  par- 
|.y  120  ^  statute,  however,  has  since  been  en- 
acted* permitting  the  master  to  show  that  the 
publication  was  without  his  authority,  con- 
sent, or  knowledge,  and  was  not  due  to  want 
of  due  care  and  caution  on  his  part.*^^  In 
this  country  it  has  been  held,  independently 
of  any  statute,  that  the  master  is  not  respon- 
sible for  the  publication,  unless  he  authorized 
it  or  knew  of  it,  or  imless  it  was  due  to  want 
of  proper  care  and  oversight,  or  other  negli- 
gence, in  reference  to  the  business  intrusted 


servant  to  use  alum,  or  any  other  ingredient,  the 
unrestricted  use  of  which  was  noxious,  and  did  not 
restrain  him  in  the  use  of  it,  such  person  would 
be  answerable  if  the  servant  used  it  to  excess,  be- 
cause he  did  not  apply  the  proper  precaution 
against  its  misuse." 

no  Rex  v.  Almon.  5  Burrows,  2686. 

120  Rex  V.  Gutch,  Mood.  &  M.  433;  Rex  v.  Wal- 
ter. 3  Esp.  21. 

121  See,  as  to  this  statute.  Reg.  v.  Holbrook,  3 
Q.  B.  DIv.  60,  4  Q.  B.  Div.  42. 
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to  the  servant,  in  which  case  he  is  responsi- 
ble."2 

(/)  Nuisance. — An  exception  to  the  gen- 
eral rule  has  been  made  in  the  case  of  nui- 
sance. It  seems  that  the  proprietor  of  works 
carried  on  for  his'profit  by  agents  is  liable  to 
indictment  for  a  public  nuisance  caused  by 
acts  of  his  agents  in  carrying  on  the  works, 
though  done  by  them,  not  only  without  his 

knowledge,  but  contrary  to  his  general  or- 
ders.»2s 

(jf)  Statutes  Dispensing  with  Authority 
or  Knowledge. — ^As  was  shown  in  a  previous 
chapter,  the  legislature  may,  on  grounds  of 
public  policy,  dispense  with  the  necessity  for 
a  criminal  intent,  and  punish  a  man  for  acts 
done  or  permitted  by  him  without  regard  to 
his  mental  attitude.^^'*  And  there  are  stat- 
utes in  some  states  which  have  been  construed 
by  the  courts  as  intended  to  render  a  princi- 
pal or  master  liable  criminally  for  his  agent^s 
or  servant's  commission  of  the  offense  prohib- 
ited and  punished,  though  the  agent  or  serv- 
ant may  have  acted  not  only  without  his  au- 

122  Com.  V.  Morgan,  107  Mass.  199. 
128  Reg.  y.  Stephens,  L.  R.  1  Q.  B.  702. 
124  Ante,  55  56.  70. 
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thority  or  knowledge,  but  even  contrary  to  his 
orders.^^*^  Some  courts,  for  example,  have 
thus  construed  statutes  requiring  saloonkeep- 
ers to  keep  their  saloons  closed  on  Sun- 
days,^^^  and  statutes  prohibiting  and  punish- 
ing the  sale  of  intoxicating  liquors,  or  their 
sale  to  minors  or  drunkards.^^^ 

(h)  Presumption  of  Authority. — In  most 
jurisdictions,  perhaps,  in  which  it  is  held  that 
a  principal  or  master  is  not  answerable  for 
the  criminal  acts  of  his  agent  or  servant  in 
the  course  of  his  employment,  it  is  held — at 
least  if  the  act  is  of  such  a  character  that,  if 
not  criminal,  it  would  be  within  the  scope  of 
the  agent's  or  servant's  authority,  as  in  the 
case  of  a  sale  of  a  libelous  publication  in  a 
bookseller's  shop,  or  an  imlawful  sale  of 
liquors  in  a  saloon  — that  the  state  makes  out 
a  prima  facie  case  against  the  principal  or 

125  See  People  v.  Roby,  52  Mich.  577,  50  Am.  Rep. 
270, 

126  People  V.  Roby,  52  Mich.  577,  50  Am.  Rep. 
270. 

127  Noecker  v.  People,  91  111.  494;  MeCuteheoii 
V.  People,  69  111.  601;  Whltton  v.  State,  37  Miss. 
379;  Robinson  v.  State,  38  Ark.  641;  Edgar  v. 
State,  45  Ark.  356;  Loeb  v.  State,  75  Ga.  258.  For 
decisions  to  the  contrary,  see  note  114,  supra. 
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master  by  proof  of  the  agent's  or  servant's  act, 
and  it  is  for  the  former  to  rebut  the  presump- 
tion of  authority  by  proof  that  the  act  was 
without  his  authority  or  knowledge.^^®  This 
rule  was  laid  down  in  the  earlier  Massachu- 
setts cases,^^®  but  has  since  been  repudiated. 
In  a  late  case  it  was  held  that  there  is  no  pre- 
sumption of  authority  or  consent,  but  that  the 
jury  may  infer  authority  or  consent,  from  the 
agent's  or  servant's  act,^^^  Neither  of  these 
views  is  sound.  The  proper  rule  is  that  the 
manner  in  which  the  business  is  conducted 
and  other  circumstances  may  be  such  as  to 
justify  the  jury  in  finding  that  the  principal 
or  master  acquiesced  or  authorized  the  agent's 
or  servant's  act,  but  that,  in  order  to  convict, 
there  must  be  some  other  evidence  than  mere 
proof  of  the  relation  of  principal  and  agent 

128  Rex  V.  Almon,  5  Burrows,  2686;  Anderson  v. 
State,  22  Ohio  St.  305;  State  v.  Wentworth,  65  Me. 
234;  State  v.  McCance,  110  Mo.  398;  State  v. 
Heckler,  81  Mo.  417. 

i2»Com.  V.  Nichols,  10  Mete.   (Mass.)  259. 

130  Com.  V.  Brian t,  142  Mass.  463.  And  see  Com. 
V.  Holmes,  119  Mass.  195;  Com.  v.  Locke,  146 
Mass.  401;  Com.  v.  McNeese,  156  Mass.  232.  The 
question  is  not  for  the  court,  but  for  the  jury. 
Com.  y.  Hayes,  145  Mass.  289. 
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or  master  and  servant.^*^  The  xpresumption 
of  innocence  is  entitled  to  more  weight  than 
any  presumption  of  authority  from  the  mere 
fact  of  agency. 

(i)  Ratification  of  Unauthorized  Act. — ^A 
principal  or  master  does  not  become  crimi- 
nally responsible  for  the  act  of  his  agent  or 
servant,  committed  without  his  knowledge  or 
authority,  by  subsequently  ratifying  the 
same.  He  must  be  liable,  if  at  all,  at  the 
time  the  act  is  done.^^^  "In  the  law  of  con- 
tracts, a  posterior  recognition,  in  many  cases, 
is  equivalent'  to  a  precedent  command ;  but  it 
is  not  so  in  respect  of  crimes.  The  defend- 
ant is  responsible  for  his  own  acts,  and  for  the 
acts  of  others  done  by  his  express  or  implied 
command,  but  to  crimes  the  maxim,  ''Om- 
7iis  ratihabitio  retrotrahitur  et  mandato 
equiparatur,"  is  inapplicable.^ '•'* 

131  See  State  v.  Smith,  10  R.  I.  258;  Thompson 
V.  State,  45  Ind.  495. 

132  Morse  v.  State,  6  Conn.  9,  Beale's  Cas.  223. 

133  Hosmer,  C.  J.,  in  Morse  v.  State,  supra.  In 
this  ease  it  was  held  that  where  an  employe  gave 
credit  to  a  minor  student  of  Yale  College  for  sup- 
pers, wine,  and  other  liquors,  in  violation  of  a 
statute,  the  employer  did  not  become  responsible 
criminally  by  reason  of  his  subsequent  ratifica- 
tion of  the  employe's  act. 
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195.  Retpontibiiity  of  Agent  or  Servant. 

It  is  well  settled  that,  if  an  agent  or 
servant  commits  a  crime  in  the  course  of 
his  employment,  he  is  criminally  respon- 
sible therefor.  The  fact  that  the  act  was 
done  by  authority,  direction  or  command 
of  his  principal  or  master  is  no  de- 
fense whatever,  for  no  man  can  author- 
ize another  to  do  what  he  cannot  lawfully  do 
himself.^®*  Thus,  a  person  who  obtains  money 
or  property  from  another  by  false  pretenses, 
with  intent  to  defraud,  cannot  escape  respon- 
sibility on  the  ground  that  he  was  acting  as 
the  mere  agent  or  servant  of  another.^®*  The 
same  is  true  where  an  agent  or  servant  sells 
intoxicating  liquors  in  violation  of  law,^^®  or 
keeps  a  bawdy  house  or  gaming  house,  oper- 
ates a  gaming  device,  or  permits  gaming,^*^ 
or  obstructs  a  highway.^^® 

i»*Aiite,  §  83;  Com.  v.  Hadley,  11  Mete.  (Mass.) 
66,  Beale's  Cas.  372;  Atkins  v.  State,  95  Tenn.  474; 
Sanders  v.  State,  31  Tex.  Cr.  R.  525;  Smith  v.  Dis- 
trict of  Columbia,  12  App.  D.  C.  33;  Douglass  v. 
State,  18  Ind.  App.  289. 

is»  State  V.  Chingren,  105  Iowa,  169. 

i»«Com.  V.  Hadley,  11  Mete.  (Mass.)  66,  Beale's 
Cas.  372. 

117  Stevens  v.  People,  67  111,  587;  Atkins  v.  State, 
95  Tenn.  474, 
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196.  Partners. 

Partnei's  are  agents  for  each  other  in  the 
conduct  of  the  partnership  business,  and 
what  has  been  said,  therefore,  in  the  preced- 
ing sections,  applies  where  it  is  sought  to 
hold  one  partner  criminally  responsible  for 
the  act  of  his  copartner  J  •*'*^ 


138  Sanders  v.  State,  31  Tex.  Cr.  R.  525;  Smith  v. 
District  of  Columbia.  12  App.  D.  C.  33. 

i8»See  Robinson  v.  State.  38  Ark.  641;  Whitton 
v.  State.  37  Miss.  379. 
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CHx\PTER   VI. 

OFFENSES  AGAINST  THE  PERSONS  OF  INDI- 
VIDUALS. 

I.  Assaults  and  Assault  and    Battrry,   H 

197-220. 
II.  Mayhem.  U  221-223. 

III.  False  Imprisonment,  ^  224-227. 

IV.  Kidnapping,  U  228-229. 
V.  Abduction,  U  230-232. 

VI.  floMiciDE,  U  233-288. 

A.  The  Homicide,  i^i  233-238. 

B.  Murder  at  Common  Law,  {{   239-249. 

C.  Suicide,  J  250. 

D.  Statutory   Degrees  of    Murder,    {{ 

251-254. 

E.  Manslaughter,  Ji|  255-265. 

F.  Justifiable  AND  Excusable  Homicide, 

ii  266-288. 

VII.  Abortion,  U  239-292. 
VIII.     Rape,  U  293-302. 

i.  ASSAULTS  AND  ASSAULT  AND  BATTERY. 
197.  In  General. — All  assaults  and  assault  and 
battery  are  misdemeanors  at  common  law.  in 
some  Jurisdictions  aggravated  assaults  are  made 
felonies. 

1.  An  assault  is  an  attempt  or  offer,  with  un- 

lawful force  or  violence,  to  do  a  corporal 
hurt  to  another. 

2.  A  battery  is  the  actual  doing  of  any  unlaw- 

ful corporal  hurt,  however  slight,  to  an- 
other. 


\ 
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3.  Aggravated  assaults,  as  distinguished  from 

common  or  simple  assault,  are  assaults 

accompanied      by      aggravating     circum- 

stances,  as  assaults  with  intent  to  i<iii,  to 

do  great  bodily  harm,  to  rape,  to  rob,  etc., 

and  assault  with  a  deadly  weapon. 

To  constitute  an  assault  there  must  be  an  at« 

tempt  or  offer,  with  force  apd  violence,  to  inflict 

unlawful  corporal  Injury.    And  therefore^ 

1.  There  must  be  an  act,  and  not  mere  men* 

ace,  which,  if  not  interrupted  or  diverted, 
will  apparently  result  in  injury. 

2.  There  must  be  an  actual  or  apparent  in* 

tention  to  inflict  injury. 

3.  The  intent  must  be  to  inflict  a  corporal  in- 

Jury. 

4.  In  some  Jurisdictions  there  must  be  a  pres- 

ent ability  to  inflict  the  injury,  while  in 
others  an  apparent  ability  is  sufficient. 

5.  Consent    of    the    person    against    or    upon 

whom  the  violence  is  attempted  or  done 
is  a  defense,  if  the  consent  is  real,  and  if 
the  injury  is  one  to  which  he  may  consent, 
but  not  otherwise. 

6.  The  violence  or  force  attempted   or  done 

must  be  unlawful.  And  therefore  it  Is 
not  an  assault  nor  an  assault  and  battery 
if  the  force  is  Justifiable,  as  where  it  is 
applied  in  pursuance  of  lawful  public  or 
domestic  authority,  as  where  an  officer 
mal<es  a  lawful  arrest  or  lawfully  detains 
or  controls  a  person  in  his  custody,  or  a 
parent  or  teacher  moderately  corrects  his 
child  or  pupil,  or  where  it  is  applied  in 
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nttcesMry  and  roaianabls  defenao  of  one'a 
paraon  or  property. 
198.  The  Act  Constituting  an  Aeaault. 

"An  assault,"  says  Hawkins,  "ie  an  attempt 
or  offer,  with  force  and  violence,  to  do  a  cor- 
poral hurt  to  another ;  as,  by  striking  at  him 
with  or  without  a  weapon,  or  presenting  a  gun 
at  him  at  such  a  distance  to  which  the  gun 
will  carry,  or  pointing  a  pitchfork  at  him 
standing  within  reach  of  it,  or  by  holding  up 
one's  fist  at  him,  or  by  any  other  such-like 
act  done  in  an  angry,  threatening  manner.'" 
In  other  words,  an  assault  is  an  attempt  to 
commit  a  battery.  As  we  have  seen,  to  consti- 
tute an  attempt,  there  must  be  something 
more  than  mere  intention  or  preparation. 
There  must  be  some  overt  act  done  in  pursu- 
ance of  the  intent."  It  is  well  settled,  there- 
fore, that  no  mere  threatening  or  abusive  lan- 
guage can  of  itself  amount  to  an  assault. 
"Notwithstanding  many  ancient  opinions  to 
the  contrary,  it  seems  agreed  at  this  day  that 
no  words  whatsoever  can  amount  to  an  as- 

1 1  Hawk.  P.  C.  c.  15,  i  1.  Beale'B  Gas.  420;  State 
V.  DavlB,  1  Ired,  (N.  C.)  125.  35  Am.  Dec.  735.  And 
see  Tarver  v.  State,  43  Ala.  354 ;  People  v.  Lllley, 
48  Mich.  521;   Hays  v.  People.  1  Hill   (N.  Y.)  351. 

■  Ante,  (i  122,  123. 
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saiilt."'  In  practice  it  is  very  difficult  to 
draw  the  line  between  violence  merely  men- 
aced and  an  assault,  and  the  decisions  cannot 
all  be  reconciled.  It  was  said  by  the  IsTorth 
Carolina  court  that  where  an  unequivocal 
purpose  of  violence  is  accompanied  by  any 
act  which,  if  not  stopped  or  diverted,  will  be 
followed  by  personal  injury,  the  execution  of 
the  purpose  is  then  begun,  the  battery  is  at- 
tempted, and  there  is  an  assault.*  And  it  is 
safe  to  say  that  any  act  which  will  come  with- 
in this  statement  is  an  assault.^  Mere  prepa- 
ration is  not  enough,  as  the  drawing  of  a 
weapon,  without  presenting  it  or  making  any 


3  1  Hawk.  P.  C.  c.  15,  §  1,  Beale's  Gas.  420;  Peo- 
ple V.  Yslas,  27  Gal.  630;  Ghapman  v.  State,  78 
Ala.  463,  56  Am.  Rep.  42;  State  v.  Mooney,  Phil. 
(N.  G.)  434;  State  v.  Neely,  74  N.  G.  425,  21  Am. 
Rep.  496;  People  v.  Lllley,  43  Mich.  521;  Berkeley 
V.  Gom.  88  Va.  1017;  Smith  v.  State,  39  Miss.  521. 

This  rule  does  not  prevent  the  indictment  as  a 
principal  of  one  who,  by  words  only,  incites  an- 
other to  commit  an  assault  and  battery.  State  v. 
Lymburn,  1  Brev.  (S.  G.)  397.  2  Am.  Dec.  669. 

<  State  V.  Davis,  1  Ired.  (N.  G.)  125,  35  Am.  Dec. 
735. 

-State  V.  Sims.  3  Stiobh.  (S.  G.)  137;  State  v. 
Vannoy.  65  N.  C.  532;  State  v.  Dooley,  121  Mo.  591. 
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offer  or  attempt  to  use  it.**     It  is  otherwise 
if  the  weapon  is  ^resented.' 

It  is  not  necessary,  in  order  to  constitute  an 
assault,  that  the  assailant  shall  get  near 
enough  to  inflict  a  batt<?ry.  Thus,  intention- 
ally riding  after  a  person  in  such  a  way  as  to 
compel  him  to  retreat  and  seek  shelter  so  as  to 
avoid  injury  is  an  assault.^  And  it  is  an  as- 
sault for  a  person  to  advance  upon  another  in 
a  menacing  manner,  with  intent  to  strike  him, 
though,  before  he  is  near  enough  to  strike,  he 
may  be  knocked  down  or  stopped  by  the  other 
or  by  a  third  person,  or  though  the  other  may 
go  away  to  escape.® 

199.  Battery. 

Any  unlawful  injury  whatsoever,  however 
slight,  actually  done  to  the  person  of  another, 
directly  or  indirectly,  in  an  angry,  revenge- 

« Lawson  v.  State,  30  Ala.  14.  But  see  People 
y.  McMakin,  8  Cal.  547. 

7  State  v.  Dooley,  121  Mo.  591 ;  Hariston  y.  State, 
54  Miss.  689,  28  Am.  Rep.  392. 

Picking  up  a  stone  at  a  distance  of  twenty  yards 
from  a  person,  without  making  any  offer  or  at- 
tempt to  throw  it,  is  not  an  assault.  Brown  y. 
State.  95  Ga.  481. 

8  Mortin  y.  Shoppee,  3  Car.  &  P.  373. 

»  Stephens  y.  Myers,  4  Car.  &  P.  349;  People  y. 
Talas.  27  Cal.  630;    State  y.  Davis,  1  Ired.  (N.  C.) 
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ful,  rude,  or  insolent  manner,  is  a  battery.^^ 
Every  battery  includes  an  assault,  so  that  on 
an  indictment  for  assault  and  battery  one  may 
be  convicted  of  an  assault  only.^^  To  strike 
another  with  the  fist,  or  with  a  stick  or  stone, 
to  cut  him  with  a  knife,  or  to  shoot  him,  are 
clear  cases  of  battery.  It  is  not  necessary, 
however,  that  the  injury  shall  be  so  serious  as 
this.  The  least  touching  of  another  in  anger, 
or  in  a  rude  or  insolent  manner,  is  enough,  as 
by  spitting  upon  him,  or  in  any  way  touching 
him  in  anger,  or  with  rudeness,  even  with  the 
open  hand,  or  jostling  him  out  of  the  way,  or 
cutting  his  clothes  while  they  are  on  his  per- 

125,  35  Am.  Dec.  735;  State  v.  Rawles,  65  N.  C. 
334;  State  v.  Vannoy,  65  N.  C.  532;  State  v.  Ship- 
man,  81  N.  C.  513 ;  State  v.  Martin,  85  N.  C.  508.  39 
Am.  Rep.  711. 

In  State  v.  Rawles,  supra,  where  a  person  was 
at  a  place  where  he  had  a  right  to  be,  and  four 
other  persons,  with  a  pitchfork,  gun,  etc.,  by  fol- 
lowing him,  and  using  threatening  and  insulting 
language,  put  him  in  fear,  and  induced  him  to  go 
home  sooner  than  he  would  otherwise  have  gone, 
and  in  a  different  way.  it  was  held  that  they  were 
guilty  of  an  assault. 

10  1  Hawk.  P.  C.  c.  15,  §  2,  Beale's  Cas.  420. 
"Id. 
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son,  etc.^^  An  assault  and  battery  may  bu 
committed  by  taking  indecent  liberties  witli  a 
girl  or  woman  without  her  consent/^  or  by 
administering  poison  or  any  other  deleterious 
drug.^* 

The  force  or  injury  need  not  be  applied  or 
inflicted  directly.^ ^  An  assault  and  battery 
may  be  committed  by  exposing  an  infant  or 
other  helpless  person  to  the  inclemency  of 
the  weather  ;^^  or,  as  was  just  stated,  by  in- 
ducing another  to  take  poison  or  any  other 

»2  1  Hawk.  P.  C.  c.  15,  §  2,  Beale's  Cas.  420;  Reg. 
V.  Cotesworth,  6  Mod.  172;  Com.  v.  McKie,  1  Gray 
(Mass.)  61,  61  Am.  Dec.  410;  State  v.  Baker,  65  N. 
C.  332;  Ridout  v.  State,  6  Tex.  App.  249. 

isRidout  V.  State,  6  Tex.  App.  249;  Goodnim  v. 
State,  60  Ga.  509. 

"Reg.  V.  Button,  8  Car.  &  P.  660;  Com.  v.  Strat- 
ton,  114  Mass.  303,  19  Am.  Rep.  350,  Beale's  Cas. 
451;  Johnson  v.  State,  92  Ga.  36;  Carr  v.  State,  135 
Ind.  1.  Contra,  Reg.  v.  Dll worth.  2  Moody  &  R. 
631;  Reg.  v.  Hanson,  2  Car.  &  K.  912;  Garnet  v. 
State,  1  Tex.  App.  605,  28  Am.  Rep.  425. 

"See  People  v.  Moore,  50  Hun  (N.  Y.)  356, 
Beale's  Cas.  453,  where  an  assault  was  committed 
by  stopping  and  turning  a  sleigh  driven  by  the 
prosecutor. 

i«  Reg.  v.  March,  1  Car.  &  K.  496.  In  this  case, 
the  defendants  told  the  mother  of  an  infant  that 
they  were  going  to  take  it  to  an  institution  to  be 
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harmful  substance  in  ignorance  of  its  na- 
ture;*" or  by  offering  violence,  and  thereby 
causing  another  to  jump  from  a  window.^® 

200.  Intention  to  Commit  a  Battery. 

To  constitute  an  attempt  to  inflict  a  bat- 
tery, or  an  assault,  there  must  be  a  present 
intent,  or  at  least  an  apparent  intent,  to  in- 
flict a  battery.*®  Menacing  acts  can  never 
amount  to  an  assault,  if  it  appears  from  ac- 

cared  for,  but,  instead  of  doing  so,  they  put  It  In 
a  bag  and  hung  it  on  the  fence  at  the  side  of  the 
road,  and  left  it  there.  It  was  held  that  this  was 
an  assault  on  the  child. 

In  Reg.  V.  Renshaw,  2  Cox.  C.  C.  285,  Beale's 
'Cas.  434,  it  was  held  that  an  indictment  for  as- 
sault can  be  sustained  only  "when  the  person  ex- 
posed suffers  a  hurt  or  injury  of  some  kind  or 
other  from  the  exposure." 

17  Com.  V.  Stratton,  114  Mass.  303,  19  Am.  Rep. 
350,  Beale's  Cas.  4&1.  It  was  said  by  Wells,  J., 
in  this  case:  "Although  force  and  violence  are 
included  in  all  definitions  of  assault  or  assault 
and  battery,  yet,  where  there  is  physical  injury 
to  another  person,  it  is  sufficient  that  the  cause  is 
set  in  motion  by  the  defendant,  or  that  the  person 
is  subjected  to  its  operation  by  means  of  any  act 
or  control  which  the  defendant  exerts." 

18  Reg.  V.  Halliday,  61  L.  T.  (N.  S.)  701,  Beale's 
Cas.  427. 

i»See  ante,  §  121;  Rex  v.  Gill.  1  Strange,  190; 
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companding  words  or  conduct  that  there  is 
no  present  intention  to  injure.  For  this 
reason  it  was  held  in  an  old  case  that  a  man 
who  laid  his  hand  on  his  sword  and  said  to 
another,  "If  it  were  not  assize  time,  I  would 
not  take  such  language  from  you,"  did  not 
thereby  commit  an  assault,  as  his  words  show- 
ed that  there  was  no  present  intention  to 
injure.^^  There  are  many  other  decisions 
to  the  same  effect.^^ 
201.  Apparent  Intention. 

.  It  is  a  controverted  question  whether,  to 
constitute  a  criminal  assault,  there  must  be  an 
actual  present  intention  to  inflict  a  battery, 
or  whether  an  apparent  intention  is  sufficient. 
The  early  English  cases  and  authorities  re- 

Com.  V.  Eyre,  1  Serg.  &  R.  (Pa.)  347;  State  v. 
Crow,  1  Ired.  (N.  C.)  376:  Paxton  v.  Boyer,  67  m. 
132,  16  Am.  Rep.  615;  Com.  v.  Mann,  116  Mass.  58. 

2oTuberville  v.  Savage,  1  Mod.  3. 

21  See  Com.  v.  Eyre,  1  Serg.  &  R.  (Pa.)  347, 
where  the  defendant  raised  his  hand  within  strik- 
ing distance  of  the  prosecutor,  and  said,  "If  it 
were  not  for  your  gray  hairs,  I  would  tear  your 
heart  out;"  and  State  v.  Crow,  1  Ired.  (N.  C.)  376, 
where  the  defendant  raised  his  cane  within  strik- 
ing distance,  shook  it  at  the  prosecutor,  and  said, 
"If  you  were  not  an  old  man^  I  would  knock  you 
down." 
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quired  an  actual  intention  ;^^  and  this  rule 
has  been  recognized  by  some  of  the  English 
judges  in  later  cases,  and  by  some  of  the 
courts  in  this  country.-^  They  hold  that  a 
menacing  act  is  not  a  criminal  assault,  if  done 
without  any  intention  to  proceed  to  a  battery, 
though  the  act  may  apparently  be  accompa- 
nied by  such  an  intent,  and  though  it  may  be 
calculated  to  terrify  the  other  party  and  put 
him  on  the  defensive,  and  may  in  fact  have 
such  effect.  Thev  do  not  consider  the  fact 
that  the  act  puts  the  other  party  in  fear,  and 
tends  to  cause  a  breach  of  the  peace,  sufficient 
to  render  it  criminal. 

The  better  opinion,  however,  is  against  this 
view,  and  to  the  effect  that  if  a  person  pre- 
sents a  gun  at  another,  or  threatens  him  with 
a  stick  or  other  weapon,  and  thereby  reason- 
ably puts  him  in  fear  and  causes  him  to  act 
on  the  defensive,  or  to  retreat,  there  is  an  as- 
sault, whether  there  is  anv  actual  intention 
to  injure  or  not.""*     In  a  comparatively  late 

22  See  1  Riiss.  Crimes.  103  9. 

i!3  State  V.  Blackwell.  9  Ala.  79;  Tarver  v.  State. 
43  Ala.  354;  Chapman  v.  State,  78  Ala.  463,  56  Am. 
Rep.  42;  White  v.  State.  29  Tex.  App.  530. 

•-'4  Com.  V.  White,  ilO  Mass.  407,  Beale's  Gas.  450. 
And  see  Kunkle  v.  State,  32  Ind.  220;    State  v. 
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Massachusetts  case  it  was  held  that  a  man 
who  pointed  an  unloaded  gun  at  another  was 
guilty  of  an  assault,  although  he  may  have 
known  it  was  not  loaded,  and  mav  have  had 
no  intention  to  injure.  "It  is  not  the  secret 
intent  of  the  assaulting  party,"  said  the 
court,  "nor  the  undisclosed  fact  of  his  ability 
or  inability  to  commit  a  battery,  that  is  ma- 
terial, but  what  his  conduct  and  the  attend- 
ing circumstances  denote  at  the  time  to  the 
party  assaulted.  If  to  him  they  indicate  axi 
attack,  he  is  justified  in  resorting  to  defen- 
sive action.  The  same  rule  applies  to  the 
proof  necessary  to  sustain  a  criminal  com- 
plaint for  an  assault.  It  is  the  outward  dem- 
onstration that  constitutes  the  mischief  which 
is  punished  as  a  breach  of  the  peace."*® 

202.  Conditional  Offer  of  Violence. 

An  act  done  towards  the  infliction  of  in- 
jury is  not  the  less  an  assault  because  it  is  ac- 
companied by  a  conditional  threat.  It  is  an 
assault  to  raise  a  stick  within  striking  dis- 
tance of  another,  or  point  a  gun  within  shootr 
ing  distance,  and  threaten  to  strike  or  shoot 

Rawles,  65  N.  C.  334;  State  v.  Sims,  3  Strobh.  (S. 
C.)  137. 

15  Com.  V.  White,  supra. 
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unless  the  other  complies  with  a  certain  de- 
mand, or  forbears  to  do  something  which  he 
has  a  right  to  do.^®  Thus,  indictments  for 
assault  were  sustained  where  a  man  doubled 
up  his  fist  at  another,  and  said,  "If  you  say 
so  again,  I  will  knock  you  down;"*^  and 
where  a  man  who  was  unlawfully  driving 
away  the  prosecutor's  cow,  faced  the  prosecu- 
tor with  a  cocked  gun  in  his  hand,  and  said 
that  if  anv  one  laid  his  hands  on  the  cow  he 
would  blow  his  brains  out.^®  These  cases 
are  clearly  distinguishable  from  those  here- 
tofore referred  to,  in  which  language  is  used 
showing  no  intention  to  injure  at  all. 

203.  Accident. 

To  render  one  guilty  of  criminal  assault 
and  battery,  a  criminal  intent,  or  what  is 
equivalent  thereto,  is  necessary.  If  an  in- 
jury is  inflicted  upon  another  by  accident  in 
the  doing  of  a  lawful  act  without  culpable 

2«  U.  S.  V.  Myers.  1  Cranch.  C.  C.  310,  Fed.  Cas. 
No.  15,845;  State  v.  Morgan,  3  Ired.  (N.  C.)  186, 
38  Am.  Dec.  714;  State  v.  Home,  92  N.  C.  805,  53 
Am.  Rep.  442;  Hairston  v.  State,  54  Miss.  689,  28 
Am.  Rep.  392. 

27  u.  S.  V.  Myers,  1  Cranch,  C.  C.  310,  Fed. 
Cas.  No.  15,845. 

S8  State  v.  Home,  92  N.  C.  805,  53  Am.  Rep.  442. 
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negligence,   an   indictment  for  assault   and 
battery  will  not  lie.^® 

204.  Negligence. 

A  person  who  inflicts  corporal  injury  upon 
another  by  culpable  negligence  in  doing  a 
la\vful  act  may  certainly  be  guilty  of  assault 
and  battery  for  the  purpose  of  a  civil  action 
to  recover  damages.  It  has  been  said  that  he 
is  not  liable  to  indictment,^^  but  this  is  verv 
doubtful.  While  there  is  very  little  author- 
ity on  the  question,  there  seems  to  he  no  good 
reason  to  doubt  that  a  person  may  be  guilty 
of  criminal  assault  and  battery  if  he  inten- 
tionally does  an  act  which,  by  reason  of  its 
wanton  and  grossly  negligent  character,  ex- 
poses another  to  personal  injury,  and  does  in 
fact  cause  such  injury.^^  Throwing  a  stone 
in  sport  and  striking  another  is  an  assault 
and  battery.^^ 

205.  Unintentional  Injury  in  Doing  Unlawful  Act. 
If   a   personal    injury   is   unintentionally 

20  See  Brown  v.  Kendall.  6  Cush.  (Mass.)  292; 
Talmage  v.  Smith,  101  Mich.  370;  Vincent  v.  Stlne- 
hour.  7  Vt.  62,  29  Am.  Dec.  145. 

»o  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  989. 

•'fi  Com.  V.  Hawkins.  157  Mass.  551.  And  see 
Ihe  cases  cited  under  the  section  following. 

>2  Hill  V.  State.  63  Oa.  578,  36  Am.  Rep.  120. 
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done  another  by  one  who  is  engaged  in  an  un- 
lawful act,  he  is  not  necessarily  excused  on 
the  ground  of  accident.  If  the  act  is  a  crime 
and  malum  in  se,  and  the  injury  is  a  natural 
or  probable  consequence  of  the  act,  he  is 
guilty  of  assault  and  battery.  Thus,  if  one 
strikes  at  one  person  and  unintentionally  in- 
jures another,  he  is  guilty  of  assault  and  bat- 
tery upon  the  person  injured.^^  It  is  not 
even  necessary  that  there  shall  be  an  intent  to 
injure  any  particular  person.  If  one  throws 
a  firecracker  or  shoots  into  a  crowd,  and  in- 
jures any  one  of  the  crowd,  it  is  an  assault 
and  battery.^* 

The  act  must  be  malum  in  se,  and  not 
merely  malum  prohibitum.  Therefore,  one 
who  drives  over  another  unintentionally  is 
not  guilty  of  a  criminal  assault  and  battery, 
apart  from  any  question  of  negligence,  mere- 


33McGehee  v.  State,  62  Miss.  772,  52  Am.  Rep. 
209;    Callahan  v.  State,  21  Ohio  St.  306. 

34  Scott  V.  Shepherd.  2  W.  Bl.  892.  3  Wlls.  403 
(the  famous  squib  case,  where  a  squib  was  thrown 
In  the  market  place,  and  being  thrown  off  by  vari- 
ous persons,  finally  struck  a  person  in  the  eye) ; 
Conway  v.  Reed,  66  Mo.  346,  27  Am.  Rep.  354; 
Dunaway  v.  People,  110  111.  333,  51  Am.  Rep.  686; 
Vandermark  v.  People.  47  111.  122;  State  v.  Mead- 
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ly  because  he  is  driving  at  a  speed  prohibited 

by  a  city  ordinance.®^ 

206.  Ability  to  Commit  a  Battery. 

Whether,  to  constitute  a  criminal  assault,, 
there  must  be  an  actual  present  ability  to  in- 
flict a  battery,  or  whether  an  apparent  ability 
is  sufficient,  is  a  question  upon  which  the 
courts  have  differed.  The  cases  cannot  possi- 
bly be  reconciled.  In  England  some  of  the 
judges  have  held  that  a  present  actual  ability 
to  inflict  a  batterv  is  necessary  to  render  an 
assault  criminal,  though  an  apparent  ability 
may  give  rise  to  an  action  for  damages.^® 
And  this  doctrine  has  been  recognized  by 
some  of  the  courts  in  this  country.®"  Thus, 
it  has  been  held  that  aiming  an  unloaded  gun 
at  another,  who  believes  it  to  be  loaded,  with- 


OW8,  18  W.  Va.  658;  Callahan  v.  State,  21  Ohio  St. 
306. 

SB  Com.  V.  Adams,  114  Mass.  323,  19  Am.  Rep. 
362,  Beale's  Cas.  204. 

86  Blake  v.  Barnard,  9  Car.  &  P.  626;  Reg.  v. 
James,  1  Car.  &  K.  530. 

37  Chapman  v.  State,  78  Ala.  463,  56  Am.  Rep. 
42;  Lawson  v.  State,  30  Ala.  14;  State  v.  Sears, 
86  Mo.  169;  State  v.  Godfrey,  17  Or.  300.  11  Am. 
St.  Rep.  830;  State  v.  Napper.  6  Nev.  113.  Com- 
pare Balkum  v.  State,  40  Ala  671 ;  Mullen  v. 
State,  45  Ala.  43,  6  Am.  Rep.  691. 
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in  the  distance  the  gun  would  carry  if  loaded, 
and  in  such  a  manner  as  to  terrifv  the  other, 
is  not  a  criminal  assault.^®  This  doctrine, 
however,  has  been  repudiated  by  some  of  the 
English  judges,  and  by  most  of  the  courts  and 
commentators  in  this  country,  and  it  may  be 
regarded  as  settled  in  most  jurisdictions  that 
a  present  apparent  ability  to  inflict  a  battery 
is  sufficient  to  render  an  assault  criminal,  and 
that  actual  ability  is  not  necessary.^^  Ac- 
cording to  this  view  it  is  an  assault  to  present 
a  gun  or  pistol  at  another  within  shooting  dis- 
stance,  though  it  may  not  be  loaded,  or  mav 


3H  Chapman  v.  State,  78  Ala.  463,  56  Am.  Rep. 
42,  and  other  cases  above  cited. 

30  Reg.  V.  St.  George.  9  Car.  &  P.  483 ;  Com.  v. 
White,  110  Mass.  407,  Beale's  Cas.  450;  Kunkle 
V.  State,  32  Ind.  220;  Crumbley  v.  State,  61  Ga. 
582;  State  v.  Martin,  85  N.  C.  508,  39  Am.  Rep. 
711;  State  v.  Shepard,  10  Iowa,  126;  Keefe  v. 
State.  19  Ark.  190;  State  v.  Smith,  2  Humph. 
(Tenn.)  457;  State  v.  Sears,  86  Mo.  169;  People 
v.  Lee  Kong,  95  Cal.  666,  29  Am.  St.  Rep.  165, 
Beale's  Cas.  142;    ante,  §§  127,  128. 

For  a  person  to  shoot  at  a  place  in  the  roof 
of  a  house  where  he  supposes  a  policeman  is  con- 
cealed and  watching  him  is  an  assault  with  intent 
to  kill,  though  the  policeman  may  be  at  another 
place  on  the  roof.    People  v.  Lee  Kong,  supra. 
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be  loaded  with  powder  oiily.*^  In  Texas  it 
was  formerly  held  that  an  actual  present  abil- 
ity to  inflict  the  injury  was  necessary,*'  but 
this  is  no  longer  the  case.'*^ 

The  cases  requiring  actual  ability  seem  to 
proceed  upon  the  theory  that  an  act  does  not 
become  criminal  merely  because  it  puts  an- 
other in  f(»ar,  or  l)ccause  it  tends  to  cause  a 
breach  of  the  poac(»  ;'*^  but  it  is  well  settled  at 
common  law  that  any  unjustifiable  and  inex- 
cusable act  is  indictable  if  it  tends  directly 
to  cause  a  breach  of  the  public  peace.  It  is 
on  this  principle  that  act.<  of  malicious  mis- 
chief and  libels  on  private  individuals  are 
punished  as  misdemeanors  at  common  law.** 
In  some  states  the  statutes  defining  and  pun- 
ishing assaults  set  the  question  at  rest  by  ex- 
pressly requiring  actual  ability  to  inflict  a 
battery,  and  an  apparent  ability  is  not 
enough.*^ 


*o  See  the  cases  cited  In  the  two  notes  pre- 
ceding. 

41  Robinson  v.  State,  31  Tex.  170;  McKay  v. 
State,  44  Tex.  43. 

«  Kief  V.  State,  10  Tex.  App.  286;  Atterberry  v. 
State.  33  Tex.  Cr.  R.  88. 

«  Chapman  v.  State,  78  Ala.  463,  56  Am.  Rep.  42. 

^^Ante  §  25;  post  §§  428-429. 

«  Pratt  V.  State.  49  Ark.  179. 


« 
k 
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In  all  jurisdictions  there  must  at  least  be 
an  apparent  present  ability  to  inflict  the  in- 
jury. To  raise  a  stick  or  present  a  pistol  at 
another  at  such  a  distance  that  it  clearly 
could  not  injure  would  not  be  an  assault.*® 

207.  Aggravated  Assaults — In  General. 

An  assault  with  intent  to  kill,  to  do  great 
bodily  harm,  to  rape,  to  rob,  etc.,  is  called  an 
aggravated  assault,  as  distinguished  from  a 
common  assault,  because  the  assault  is  ag- 
gravated by  the  intent.  At  common  law  ag- 
gravated assaults  were  punished  more  severe- 
ly than  common  assault,  but  they  were  not 
recognized  as  distinct  technical  offenses.  All 
assaults  were  merely  misdemeanors.  In  most 
jurisdictions  statutes  have  been  enacted  spe- 
cifically punishing  aggravated  assaults,  and 
in  many  jurisdictions  they  are  made  fel- 
onies.*^ 

208.  Specific  Intent. 

To  constitute   an   assault  with   intent   to 


*8  See  Reg.  v.  St.  George,  9  Car.  &  P.  483 ;  Tar- 
ver  V.  State,  43  Ala.  354;  Howard  v.  State,  67 
Ind.  401;  Jarnlgan  v.  State,  6  Tex.  App.  465;  Peo- 
ple V.  McMakin,  8  Cal.  547:    ante,  §§  127,  128. 

*^  See  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep. 
1;  Norton  v.  State,  14  Tex.  387;  Bowden  v.  State, 
2  Tex.  App.  56. 
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murder,  to  kill,  to  rob,  to  rape,  to  do  great 
bodily  harm,  etc.,  the  specific  intent  is  essen- 
tial. A  person  is  not  guilty  of  assault  with 
intent  to  kill,  for  instance,  unless  he  actually 
intends  to  kill."*®  The  fact  that  the  killing 
would  be  murder  is  not  enough,  for  there  may 
be  murder  without  anv  intent  to  kill.*®  To 
constitute  an  assault  with  intent  to  murder, 
the  specific  intent  is  necessary.^^  The  cir- 
cumstances must  be  such  that,  if  death  should 
result,  the  homicide  would  be  murder,^ ^  and, 
in  addition  to  this,  there  must  be  the  specific 

*»  State  V.  Reed,  40  Vt.  603 ;  Simpson  v.  State, 
59  Ala.  1,  31  Am.  Rep.  1;  Chrisman  v.  State,  54 
Ark.  283,  26  Am.  St.  Rep.  44 ;  Hamilton  v.  People, 
113  111.  34,  55  Am.  Rep.  396;  and  cases  cited  In 
the  notes  following. 

It  Is  not  necessary  to  show  that  the  killing  would 
be  murder.  It  Is  sufficient  If  It  would  be  voluntary 
manslaughter.  State  v.  Reed,  supra;  Hall  v. 
State,  9  Fla.  203,  76  Am.  Dec.  617;  Ex  parte 
Brown.  40  Fed.  81. 

*9  Post,  §  242  et  seq. 

"^o  Simpson  V.  State,  59  Ala.  1,  31  Am.  Rep.  1; 
State  V.  White,  41  Iowa,  316,  20  Am.  Rep.  602; 
Slatterly  v.  People.  58  N.  Y.  354 ;  Hamilton  v.  Peo- 
ple, 113  111.  34,  55  Am.  Rep.  396;  Hayes  v.  State. 
14  Tex.  App.  330. 

SI  Meredith  v.  State,  60  Ala.  441 ;  Simpson  v. 
State,  59  Ala.  1,  31   Am.  Rep.  1;     M'»Cormack  v. 
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intent  to  murder.*^^  An  assault  is  not  assault 
with  intent  to  murder  if  the  actual  killing 
would  be  manslaughter  only.*^^ 

A  specific  intent  to  rape  is  essential  to  an 
assault  with  intent  to  rape.  To  constitute 
rape  the  intercourse  must,  as  a  rule,  be  by 
force  and  .against  the  will  of  the  woman,*^* 
and  therefore  a  man  is  not  guilty  of  assault 

State,  102  Ala.  156;  State  v.  Connor,  59  Iowa, 
357,  44  Am.  Rep.  686;  Slatterly  v.  People,  58  N.  Y. 
354:  Rumsey  v.  People,  19  N.  Y.  4i-,  Lacefleld  v. 
State,  34  Ark.  275,  36  Am.  Rep.  8;  People  v.  Scott, 
6  Mich.  287;  People  v.  Prague,  72  Mich.  178; 
Hopkinson  v.  People,  18  111.  264;  Beckwith  v. 
People,  26  111.  500;  Hamilton  v.  People,  113  111. 
34,  55  Am.  Rep.  396;  Elliott  v.  State,  46  Ga.  159; 
Hayes  v.  State,  14  Tex.  App.  330;  Wilson  v.  State, 
4  Tex.  App.  637;    State  v.  Nichols,  8  Conn.  496. 

«2  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1: 
People  V.  Mize.  80  Cal.  41. 

One  who  points  a  pistol  within  shooting  distance 
at  another,  who  is  attempting  to  stop  his  team, 
and  threatens  to  shoot  if  he  does  not  desist,  is 
guilty  of  an  assault,  but  not  of  assault  with  intent 
to  murder.  Hairston  v.  State,  54  Miss.  689,  28 
Am.  Rep.  392. 

•i3  Beckwith  v.  People,  26  111.  500;  State  v.  Con- 
nor, 59  Iowa,  357.  44  Am.  Rep.  686;  People  v. 
Prague,  72  Mich.  178;  Wilson  v.  State.  4  Tex.  App. 
637:    and  othpr  rasPS  cited  in  note  51.  siip^ra. 

■'*  Post.   §  293. 
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with  intent  to  rape  unless  he  intends  to  have 
connection  by  force  and  against  her  will.**^ 

In  some  states  the  statute  specifically  pun- 
ishes assault  with  intent  to  maim,  or  disable, 
or  do  great  or  grievous  bodily  harm,  etc. 
Here,  also,  the  specific  intent  is  essential.  In 
an  English  ease  a  burglar  was  indicted  under 
a  statute  for  feloniously  cutting  and  maiming 
a  man  with  intent  to  maim  and  disable  him. 
The  jury  found  that  he  struck  a  watchman 
with  a  crowbar,  and  inflicted  serious  injuries, 
but  that  he  did  so  with  intent  to  produce  a 
temporary  disability  until  he  could  escape, 
and  not  a  permanent  disability.  It  was  held 
that  he  could  not  properly  be  convicted.** 

209.  Assault  with  a  Deadly  Weapon. 

In  many  states  the  statutes  expressly  pun 
ish  as  an  aggravated  assault  an  assault  with  a 

•^5  Rex  V.  Lloyd,  7  Car.  &  P.  318;  Com.  v.  Fields, 
4  Leigh  (Va.)  648;  Com.  v.  Merrill,  14  Gray 
(Mass.)  415,  77  Am.  Dec.  336;  State  v.  Kendall,  73 
Iowa,  255,  5  Am.  St.  Rep.  679;  Jones  v.  State,  90 
Ala.  628,  24  Am.  St.  Rep.  850;  Taylor  v.  State, 
22  Tex.  App.  529.  58  Am.  Rep.  656;  Shields  v. 
State,  32  Tex.  Cr.  R.  502;  State  v.  Massey,  86  N. 
C.  658,  41  Am.  Rep.  478;  People  v.  Manchego,  80 
Cal.  306. 

oflRex  V.  Boyce.  1  Mood.  C.  C.  29,  Beale's  Cas. 
182. 
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deadly  or  dangerous  weapon.^'  A  deadly 
weapon  is  any  weapon  or  instrument  which  is 
likely  to  cause  death,  when  used  as  it  id  used 
in  the  particular  case.^®  A  weapon  capable 
of  causing  death  is  not  necessarily  deadly.** 
When  a  weapon  is  clearly  of  such  a  character, 
or  used  in  such  a  way,  as  to  be  likely  to  cause 
death,  the  court  will  take  judicial  notice  that 
it  is  a  deadly  weapon,  as  in  the  case  of  a  load- 
ed pistol  or  gun,^^  an  axe,®^  a  hoe,®^  brass 
knuckles,®^  a  club,®^  a  sledge  hammer,*** 
etc.  When  the  weapon  is  not  qlearly  of  such 
a  character,  whether  or  not  it  was  deadly  un- 
der the  particular  circumstances  must  be  left 
to  the  jury  as  a  question  of  fact.     Thus,  it 

»7  See  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  970  et 
seq.,  where  the  cases  are  coUected. 

osPlttman  v.  State,  25  Fla.  648;  People  v.  Rod- 
rlgo,  69  Cal.  601. 

B»  Pittman  v.  State,  supra.  But  see  People  v. 
Rodrigo,  supra. 

eou.  S.  V.  Williams,  2  Fed.  61;  Hamilton  v. 
People,  113  111.  34.  55  Am.  Rep.  396. 

«i  State  V.  Shields,  110  N.  C.  497. 

«2  Hamilton  v.  People,  113  111.  34.  55  Am.  Rep. 
396. 

03  Wilks  V.  State,  3  Tex.  App.  34. 

"State  V.  Phillips,  104  N.  C.  786. 

«6  Phllpot  V.  Com.,  86  Ky.  595. 
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has  been  held  to  be  for  the  jury  to  say  wheth- 
er the  statute  applied  to  an  assault  with  a 
stone,*^  a  stick,®^  a  horseshoe,®®  a  chain,®' 
a  pistol  used  as  a  club,"^  a  pocketknife,^^  a 
glass  tumbler,^^  etc. 
210.  Ability  to  Commit  Intended  Crime. 

What  has  been  said  in  a  previous  section 
as  to  the  necessity  for  present  ability  to  inflict 
the  intended  injury  in  order  to  constitute  an 
assault,  and  the  sufficiency  of  present  appar- 
ent ability,  is  applicable  to  aggravated  as- 
saults as  well  as  to  common  assaults.^*  The 
question  has  also  been  considered  in  treating 
of  attempts.  We  have  seen  that,  by  the 
weight  of  authority,  a  man  may  be  guilty  of 
an  attempt  to  murder,  or  rob,  etc.,  if  there  is 
an  apparent  physical  ability  to  commit  the 
intended  murder  or  robbery,  etc.,  but  that  it 

«« State  V.  Jarrott,  1   Ired.   (N.  C.)   76. 
87  State  V.  Dlneen,  10  Minn.  407. 
68  People  V.  Cavanagh,  62  How.  Prac.   (N.  Y.) 
187. 
«o  Kouns  V.  State.  3  Tex.  App.  13. 

70  Prior  V.   State,  41  Ga.  155. 

71  Hllllard  v.  State,  17  Tex.  App.  210;  Sylvester 
V.  State,  71  Ala.  17. 

72  Coney  v.  State,  2  Tex.  App.  62. 
TSAnte,  S  206. 
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is  otherwise  if,  as  a  matter  of  law,  the  coui- 
inission  of  the  act  as  intended  and  attempted 
would  not  constitute  a  crime.  Assaults  with 
intent  to  murder,  to  rape,  or  to  rob  are  at- 
tempts to  commit  such  crimes,  and  therefore 
what  has  been  said  on  this  point  under  the 
head  of  attempts  applies  to  such  assaults.*^^ 
211.  Lawful  Force — Justification. 

To  constitute  an  assault  and  battery,  the 
force  threatened  or  applied  must  be  unlawful. 
Public  authority  is  a  complete  justification, 
provided  it  is  not  exceeded.  Thus,  an  offi- 
cer or  a  private  individual  is  not  guilty  of  an 
assault  and  battery  in  making  a  lawful  arrest 
in  a  lawful  manner,  or  in  detaining  a  person 
who  is  lawfully  in  his  custody,  or  in  suppress- 
ing a  riot  or  affray  or  preventing  a  felony.^^ 
He  is  guilty,  how-ever,  if  an  arrest  is  made, 
or  a  person  detained,  without  lawful  author- 
ity, or  if  excessive  force  is  employed.'^® 

74  Ante.  §§     127-129. 

75  Post,  §§  268-271;  Com.  v.  Presby,  14  Gray 
(Mass.)  65;  People  v.  Adler,  3  Park  Cr.  R.  (N.  Y.) 
249;  Patterson  v.  State,  91  Ala.  58;  Splcer  v.  Peo- 
ple, 11  111.  App.  294;  State  v.  Piigh,  101  N.  C.  737. 
9  Am.  St.  Rep.  44;  State  v.  Belk,  76  N.  C.  10; 
Mitchell  V.  State,  12  Ark.  50,  54  Am.  Dec.  253. 

76  Com.  y.  Ruggles,  6  Allen  (Mass.)  588;    State 
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The  same  is  true  of  domestic  authority.  A 
parent,  teacher,  or  master  is  not  guilty  of  as- 
sault and  battery  in  moderately  correcting  his 
child,  pupil,  or  apprentice;'"  but  it  is  other- 
wise if  the  correction  is  immoderate.'**  Ex- 
cept in  the  case  of  master  and  apprentice,  a 

V.  Parker,  75  N.  C.  249,  22  Am.  Rep.  669;  State 
V.  Belk,  76  N.  C.  10;  State  v.  Pugh,  101  N.  C.  737, 
9  Am.  St.  Rep.  44. 

77  Rex  V.  KeHer,  2  Show.  289;  Fletcher  v.  Peo- 
ple, 52  lU.  395;  Johnson  v.  State,  2  Humph. 
(Tenn.)  283,  36  Am.  Dec.  322;  State  v.  Pender- 
grass,  2  Dev.  &  B.  (N.  C.)  365,  31  Am.  Dec.  416; 
State  v.  Jones,  95  N.  C.  588,  59  Am.  Rep.  282; 
Boyd  V.  State.  88  Ala.  169,  16  Am.  St.  Rep.  31; 
Danenhoffer  v.  State,  69  Ind.  295,  35  Am.  Rep.  216; 
Vanvactor  v.  State.  113  Ind.  276,  3  Am.  St.  Rep. 
645;  Com.  v.  Baird,  1  Ashm.  (Pa.)  267;  State  v. 
Mizner,  45  Iowa,  248,  24  Am.  Rep.  769;  Snowden 
V.  State.  12  Tex.  App.  105,  41  Am.  Rep.  667;  Hut- 
ton  V.  State,  23  Tex.  App.  386,  59  Am.  Rep.  776; 
Dean  v.  State,  89  Ala.  46;  Cooper  v.  State,  8  Baxt. 
(Tehn.)  324,  35  Am.  Rep.  704. 

A  master  cannot  delegate  authority  to  correct 
his  apprentice.  People  v.  Philips.  1  Wheeler,  C.  C. 
(N.  Y.)  155. 

78  See  the  cases  above  cited.  And  see,  particu- 
larly, Reg.  V.  Griffin,  11  Cox,  C.  C.  402;  Neal  v. 
State,  54  Ga.  281;  State  v.  Pendergrass,  2  Dev. 
&  B.  (N.  r.)  365.  31  Am.  Deo.  416;  Morrow  v. 
Wood,  'So  Wis.  59,  17  Am.  Rep.  471;  Dowlen  v. 
State,  14  Tex:  App.  61. 
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master  has  no  right  to  chastise  his  servant^' 
A  husband  might  formerly  correct  his  wife 
without  being  guilty  of  assault  and  battery,®^ 
but,  as  a  rule,  this  is  no  longer  the  case.®^  He 
may  still,  no  doubt,  use  necessary  force  to  re- 
strain her  from  committing  crimes  or  torts 
for  which  he  might  be  liable,  or  from  adulter- 
ous intercourse,  etc.®^ 

For  the  purpose  of  discipline,  the  superin- 
tendent of  a  poorhouse  or  reformatory  may, 
if  necessary,  inflict  corporal  punishment  or 
otherwise  employ  force,  upon  a  pauper  or 
prisoner,  unless  prevented  by  statute.®^    And 


70  Cooper  V.  State,  8  Baxt.  (Tenn.)  324,  35  Am. 
Rep.  704;    Davis  v.  State,  6  Tex.  App.  133. 

Hoi  Bl.  Comm.  444:  State  v.  Black,  1  Winst. 
(N.  C.)  266.  See,  also.  State  v.  Rhodes,  Phil.  (N. 
C.)  453,  98  Am.  Dec.  78. 

HI  Com.  V.  McAfee.  108  Mass.  458.  11  Am.  Rep. 
383;  Owen  v.  State,  7  Tex.  App.  329:  Gorman  v. 
State,  42  Tex.  221 ;  State  v.  Buckley,  2  Har.  (Del.) 
552;  Fulgham  v.  State,  46  Ala.  143;  State  v.  Oli- 
ver, 70  N.  C.  60. 

82  See  Bradley  v.  State.  Walk.  (Miss.)  156. 

88  See  State  v.  Neff,  58  Ind.  516;  State  v.  Hull. 
34   Conn.   132. 

Generally,  a  jailor  has  no  right  to  inflict  corporal 
punishment  upon  a  prisoner,  though  he  has  the 
right  to  use  all  necessary  force  to  detain  him  In 
custody.     See  Prewitt  v.  State,  51  Ala.  33. 
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in  like  manner,  at  common  law,  corporal  pun- 
ishment may,  under  some  circumstances,  be 
inflicted  upon  soldiers  or  seamen  by  army  or 
naval  officers,®*  or  by  the  captain  of  a  ves- 
sel.**^ In  this  country,  flogging  in  the  army 
and  navy  and  on  merchant  vessels  is  express- 
ly prohibited  by  act  of  congress. 
212.  Self-Defense. 

When  a  man  is  assaulted,  but  not  in  such 
a  way  as  to  endanger  his  life  or  threaten  great 
bodily  harm,  he  has  a  right  to  defend  himself, 
and,  in  doing  so,  to  use  any  necessary  force 
short  of  taking  his  assailant's  life  or  inflict- 
ing great  bodily  harm ;  and,  unless  the  force 
emj)loyed  is  clearly  excessive,  he  is  not  guilty 
of  assault  and  batterv.®**     As  will  be  shown 


^*  See  Wilkes  v.  Dinsman,  7  How.  (U.  S.)  89. 

"^  U.  S.  V.  Ruggles,  5  Mason,  192,  Fed.  Cas.  No. 
16,205;  U.  S.  v.  Wickham.  1  Wash.  C.  C.  316.  Fed. 
Cas.  No.  16.689. 

«« State  V.  Sherman.  16  R.  I.  631:  Evers  v. 
People,  3  Hun  (N.  Y.)  716,  63  N.  Y.  625;  Simpson 
V.  State,  59  Ala.  1,  31  Am.  Rep.  1;  Agee  v.  State, 
64  Ind.  340;  Leonard  v.  State,  27  Tex.  App.  186; 
State  V.  McNamara,  100  Mo.  100.  See,  also.  State 
V.  Blodgett.  50  Vt.  142;  State  v.  Burwell,  63  N.  C. 
661. 

For  a  man  to  spit  in  another's  face  does  not 
Justify  the  use  by  the  other  of  a  dangerous  wea- 
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in  a  subsequent  section,  if  he  is  assaulted  in 
such  a  way  as  to  put  him  in  danger  of  death 
or  great  bodily  harm,  ho  mav  take  his  assail- 
ant's life,  if  neeessarv  in  order  to  save  him- 
self.®"  The  danger  need  not  be  real.  A  rea- 
sonably ap})arent  danger  is  suflficient.^^ 
There  must,  however,  be  at  least  a  reasonable 
apprehension  of  danger.®^  The  force  em- 
ployed in  repelling  an  assault  must  not  be 
clearly  out  of  all  proportion  to  the  assault. 
One  who  repels  a  simple  assault  by  force  that 
is  clearly  excessive,  and  out  of  all  proportion 
to  the  assault,  is  himself  guilty  of  assaiUt  and 
battery.**^     As  was  explained  in  a  previous 

pen.  Com.  V.  McKie,  1  Gray  (Mass.)  61,  61  Am. 
Dec.  410. 

87  Post,  §  275  el  seq. 

88  Post,  5  279;  CampbeH  v.  People.  16  lU.  17, 
61  Am.  Dec.  49;  Evers  v.  People,  3  Hun  (N.  Y.) 
716.  63  N.  Y.  625;  State  v.  Nash.  88  N.  C.  618; 
Christian  v.  State.  96  Ala.  89;  People  v.  Lennon. 
71  Mich.  298,  15  Am.  St.  Rep.  259;  People  v.  An- 
derson, 44  Cal.  65. 

8»Post,  §  279;  Lawlor  v.  People,  74  HI.  228; 
State  V.  Nash,  88  N.  C.  618. 

90  Floyd  V.  State,  36  Ga.  91,  91  Am.  Dec.  760; 
State  V.  Quin,  3  Brev.  (S.  C.)  515;  Com.  v.*Ford. 
5  Gray  (Mass.)  475;  Gallagher  v.  State.  3  Minn. 
270;    People  v.  Douglass,  87  Cal.  281. 
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section,  mere  threatening  or  abusive  language 
does  not  amount  to  an  assault,^*  and  it  will 
not  justify  or  excuse  an  assault  and  battery  in 
return.®^  One  who  is  assaulted  by  another, 
without  fault  on  his  part,  is  not  bound  to  re- 
treat before  resorting  to  measures  of  self-de- 
fense short  of  taking  life  or  inflicting  great 
bodily  harni.^^  Xor  is  he  obliged  to  wait  un- 
til he  is  struck.  He  may  prevent  a  battery  by 
striking  first.®"*  One  who  is  himself  the  ag- 
gressor, or  who  intentionally  ])rovokes  an  as- 
sault, as  by  the  use  of  abusive  language,  can- 
not escape  criminal  responsibility  for  blows 
given  him  in  the  course  of  the  difiiculty  on 
the  ground  that  they  were  in  self-defense.®*^ 

»iAnte.  §  198. 

p^  State  V.  Martin.  30  Wis.  216,  11  Am.  Rep. 
567:  Keiser  v.  State,  71  Ala.  481,  46  Am.  Rep. 
342;  Nash  v.  State,  2  Tex,  App.  362;  Crosby  v. 
People,  137  111.  325;  StefPy  v.  People.  130  lU.  98; 
State  V.  Rider,  90  Mo.  54. 

It  is  otherwise  In  some  states.  See  Brown  v. 
State,  74  Ala.  42 :    Mitchell  v.  State,  41  Ga.  527. 

»«  State  V.  Sherman,  16  R.  I.  631,  Beale's  Cas. 
341;    Gallagher  v.  State.  3  Minn.  270. 

04  State  V.  McDonald.  67  Mo.  13;    Gallagher  v. 
State,  3  Minn.  270. 
«>■■»  Brown  v.  State,  74  Ala.  42 ;    State  v.  Shields. 

110  N.  C.  497;    People  v.  Miller,  49  Mich.  23;  State 
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213.  Resisting  Unlawful  Arrest. 

An  unlawful  arrest  is  an  assault  and  bat- 
tery, and  may  be  resisted  by  any  necessary 
force  short  of  taking  life  or  inflicting  great 
bodily  harm.  If  such  force  only  as  is  appar- 
ently necessary  is  employed,  the  person  resist- 
ing is  not  guilty  of  assault  and  battery.®®  It 
is  otherwise  if  the  force  used  is  clearly  exces- 
sive.®^ 

214.  Defense  of  Property. 

While  a  person  cannot  take  another's  life 
or  inflict  great  bodily  harm  in  defense  of  his 
property,  except  when  it  is  necessary  to  pre- 
vent a  felony  attempted  by  violence  or  sur- 
prise,®®  he  may  use  any  force  short  of  this 
that  may  reasonably  seem  to  be  necessary  in 
defense  of  his  property,  real  or  personal.®®  If 

V.  Maguire,  69  Mo.  197;  State  v.  Bryspn,  2  WInst 
(N.  C.)   86;    post,  §  281. 

ooAlford  V.  State,  8  Tex.  App.  545;  People  v. 
Denby,  108  Cal.  54;  State  v.  Belk.  76  N.  C.  10; 
State  V.  Hooker,  17  Vt.  658;    post,  §  277. 

oTGalvin  v.  State,  6  Cold.  (Tenn.)  283.  And 
see  Com.  v.  Cooley,  6  Gray  (Mass.)  350. 

08  Post,   §  286. 

o»  People  V.  Dann,  53  Mich.  490,  51  Am.  Rep. 
151;  Com.  v.  Donahue,  148  Mass.  529,  12  Am.  St 
Rep.  591,  Beale's  Cas.  353:  Roach  v.  People,  77 
111.  25;    People  v.  Flanagan,  60  Cal.  2,  44  Am.  Rep. 
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unnecessary  force  is  used,  it  is  an  assault  and 
battery.  ^^^  By  the  weight  of  authority,  if  a 
person  is  in  peaceable  possession  of  another's 
property,  though  his  possession  may  be 
wrongful,  the  owner  cannot  resort  to  violence 
in  order  to  regain  possession,  but  he  must  re- 
sort to  the  niachinerv  of  the  law.  A  man, 
however,  may  use  necessary  force  to  regain 
momentarily  interrupted  possession  of  his 
property,  as  w^liere  another  wrongfully  takes 
it  in  his  i)resence,  and  refuses  to  give  it 
back.101 

A  person  may  lawfully  eject  another  from 
his  premises,  after  requesting  him  t<o  leave,  if 
he  has  no  right  to  remain,  and  he  may  use 
such  force  in  doing  so  as  may  be  reasonably 
necessary  without  being  guilty  of  an  assault 

52;  FUklns  v.  People.  69  N.  Y.  lOl,  25  Am.  Rep. 
143. 

100  wild's  Case,  2  Lewin.  C.  C.  214.  Beale's  Caa. 
347;  Com.  v.  Goodwin.  3  Cush.  (Mass.)  154;  State 
V.  Kennedy,  20  Iowa,  569;  Com.  v.  Donahue,  148 
Mass.  529,  12  Am.  St.  Rep.  591.  Beale's  Cas.  353. 

101  Com.  v.  Donahue.  148  Mass.  529,  12  Am. 
St.  Rep.  591,  Beale's  Cas.  353.  And  see  Rex.  v. 
Milton,  Mood.  &  M.  107;  Com.  v.  Lynn.  123  Mass. 
218;  Com.  v.  Kennard.  8  Pick.  (Mass.)  133;  State 
V.  Elliot,  11  N.  H.  540;    Anderson  v.  State,  6  Baxt 

(Tenn.)  608. 
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and  battery. ^**^     But  lie  is  guilty  if  he  uses 
unnecessary  force.^^^ 

Employes  of  railroad  companies  and  other 
carriers  are  not  guilty  of  assault  and  bat- 
tery in  ejecting  trespassers,  or  persons  vio- 
lating reasonable  regulations,  from  the  cars 
or  stations,  if  no  unnecessary  force  is 
used.^'^"*  Tlio  same  is  true  of  innkeepers,^ ®^ 
and  of  a  sexton  ejecting  a  person  from 
church.' ^*^  If  a  i)erson  has  entered  by  force, 
or  resorts  to  force  after  centering,  no  request 
to  leave  is  necessary  before  ejecting  him,  but 
it  is  otherwise  if  the  entry  was  peaceable.^®^ 


102  Com.  V.  Clark,  2  Mete.  (Mass.)  23;  Long  v. 
People,  102  111.  331 ;  People  v.  P^oss,  80  Mich.  559, 
20  Am.  St.  Rep.  532. 

10.1  Thus,  it  is  an  assault  and  battery  to  kick 
a  person  in  ejecting  him  from  a  house.  Wild's 
Case,  2  Lewin,  C.  C.  214,  Beale's  Cas.  347.  See, 
also.  Long  v.  People.  102  111.  331:  Com.  v.  Dough- 
erty, 107  Mass.  250. 

1"*  Com.  V.  Power,  7  Mete.  (Mass.)  596,  41  Am. 
Dec.  465;  State  v.  Overton,  24  N.  J.  Law,  435,  61 
Am.  Dec.  671;  People  v.  JUlson,  3  Park.  Cr.  R. 
(N.  Y.)  234;    State  v.  Goold,  53  Me.  279. 

lor.  State  V.  Steele,  106  N.  C.  766,  19  Am.  St.  Rep. 
573. 

100  Com.  V.  Dougherty,  107  Mass.  247. 

107  State  V.  Burke,  82  N.  C.  551 ;  State  v.  Wood- 
ward, 50  N.  H.  527. 
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An  assault  with  intent  to  kill  is  not  jus- 
tifiable in  defense  of  property  merely.  The 
law  in  this  respect  must  be  the  same  as  in 
homicide.^  ^® 

215.  Defense  of  Others. 

It  is  well  settled  that  a  parent  has  the 
right  to  use  necessary  force  in  defense  of  his 
child,  and  vice  versa.^^^  The  same  is  true 
of  husband  and  wifc,^^®  brothers  and  sis- 
ters,^ ^^  and  master  and  servant.^  ^-  The  cir- 
cumstances, however,  must  be  such  that  the 
person  defended  would  have  a  right  to  use 
the  force  in  his  own  defense.  For  example, 
he  must  not  be  the  aggressor.^  ^^     The  right 

108  State  V.  Oilman,  69  Me.  163,  31  Am.  Rep.  257. 
See  post,  §  286. 

io»Campben  v.  Com..  88  Ky.  402,  21  Am.  St 
Rep.  348;  Patten  v.  People,  18  Mich.  314,  100  Am. 
Dec.  173;  Crowder  v.  State,  8  Lea  (Tenn.)  669; 
Com  V.  Malone,  114  Mass.  295;  post.  §  288. 

A  father  may  defend  his  daughter  against  an 
assault  by  her  husband.    Campbell  v.  Com.,  supra. 

ii«  Biggs  V.  State,  29  Ga.  723,  76  Am.  Dec.  630. 

111  State  V.  Melton,  102  Mo.  683. 

112  Pond  V.  People,  8  Mich.  150;  Orton  v.  State. 
4  G.  Greene  (Iowa)  140. 

instate  V.  Melton,  102  Mo.  683;  Crowder  v. 
State,  8  Lea  (Tenn.)  669. 
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to   defend   others   is   further   considered    in 
treating  of  homicide.^  ^*' 

216.  Effect  of  Consent  in  General. 

An  act  does  not  constitute  an  assault,  or 
an  assault  and  battery,  if  the  person  on  or 
against  whom  it  is  committed  freely  consents 
to  the  act,  provided  he  or  she  is  capable  of 
consenting,  and  the  act  is  one  to  which  con- 
sent may  be  given,  and  the  consent  is  not 
obtained  by  fraud. ^^^  Thus,  it  has  been 
held  that  a  person  who  whips  another  with 
a  switch,  at  his  request  or  with  his  con- 
sent, is  not  guilty  of  an  assault  and  bat- 
tery.^ ^®  The  same  is  true  of  injuries  re- 
ceived in  friendly  boxing  matches,  foot  ball, 
and  other  lawful  games  and  sports.^^''  An 
attempt  to  procure  an  abortion  by  the  use  of 


!!♦  Post,  §  228.  Strangers  may  interfere  to  pre- 
vent an  assault  or  an  unlawful  arrest  or  deten- 
tion.    Reg.  V.  Tooley,  2  T^d.  Raym.  1296. 

iiB  Reg.  V.  Wollaston,  12  Cox.  C.  C.  180;  Reg.  v. 
Clarence.  16  Cox,  C.  C.  511,  22  Q.  B.  Dlv.  23,  Bealos 
Cas.  438;  State  v.  Beck,  1  HiU  (S.  C.)  363,  26  Am. 
Dec.  190;  Champor  v.  State.  14  Ohio  St.  437:  Dun- 
can V.  Com..  6  Dana  (Ky.)  295. 

116  State  V.  Beck,  1  HIU  (S.  C.)  363,  26  Am.  Dec. 
190. 

iiTFost.  C.  L.  260;     Reg.  v.  Bradshaw,  14  Cox. 
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instniments  or  drugs  is  not  an  assault  upon 

the  woman,  if  she  consents.^^® 

217.  Fighting,  and  Breaches  of  the  Peace. 

By  the  decided  weight  of  authority,  a 
person  cannot  consent  to  a  breach  of  the 
peace  or  to  a  beating  which  may  result  in 
serious  injury.  And  it  has  been  held,  there- 
fore, both  in  England  and  in  this  country, 
that  if  persons  engage  in  a  fight  by  agree- 
ment, whether  a  prize  fight  or  not,  their  con- 
sent does  not  prevent  each  from  being  guilty 
of  an  assault  and  battery  upon  .the  other.^^® 
'*The  princii)lc  as  to  consent,"  said  Stephen 
J.,  in  an  English  case,  "seems  to  be  this: 
When  one  person  is  indicted  for  inflicting 
personal  injury  upon  another,  the  consent 
of  the  person  who  sustains  the  injury  is  no 

C.  C.  83,  Beale's  Cas.  146;  State  v.  Burnham,  56 
Vt.  445,  48  Am.  Rep.  801;  Com.  v.  Collberg,  119 
Mass.  350,  20  Am.  Rep.  328,  Beale's  Cas.  148. 

118  State  V.  Cooper,  22  N.  J.  Law,  52,  51  Am.  Dec. 
248. 

no  Reg.  V.  Coney,  8  Q.  B.  DIv.  Ot,4;  Reg.  v.  Lewis, 
1  Car.  &  K.  419;  Com.  v.  Collberg.  119  Mass.  350, 
20  Am.  Rep.  328,  Beale's  Cas.  148;  Adams  v.  Wag- 
goner, 33  Ind.  531.  5  Am.  Rep.  230;  Wllley  v.  Car- 
penter. 64  VI.  212:  State  v.  Newland,  27  Kan.  764; 
King  V.  State,  4  Tex.  App.  54.  30  Am.  Rep.  160. 
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defense  to  the  person  who  inflicts  the  injurv. 
if  the  injury  is  of  such  a  nature,  or  is  in- 
flicted under  such  circumstances,  that  its  in- 
fliction is  injurious  to  the  public,  as  well  as 
to  the  person  injured.  The  injuries  given 
and  received  in  prize  fights  are  injurious  to 
the  public,  both  because  it  is  against  the 
public  interest  that  the  lives  and  health  of 
the  combatants  should  be  endangered  by 
blows,  and  because  prize  fights  are  disorderly 
exhibitions,  mischiev^ous  on  many  grounds. 
Therefore,  the  consent  of  the  parties  to  the 
blows  which  they  mutually  receive  does  not 
prevent  those  blows  from  being  assaults."^ ^® 
While  this  view  is  now  well  established, 
it  does  not  seem  sound,  and  there  is  at  least 
one  decision  to  the  contrary.^ ^^  The  proper 
view  would  seem  to  be  that  the  parties  in 
such  a  case  are  not  guilty  of  assault  and 
battery,  but  merely  of  a  breach  of  the  peace, 
if  of  any  offense,  and  the  indictment  should 
be  for  the  breach  of  the  peace.^^^ 

120  Reg.  V.  Coney,  8  Q.  B.  DIv.  534. 

121  Champer  v.  State,  14  Ohio  St.  437.  And  see 
the  dictum  In  State  v.  Beck,  1  HHl  (S.  C.)  363, 
26  Am.  Dec.  190. 

122  See  Rex  v.  Blllingham,  2  Car.  &  P.  234;  State 
V.  Bumham,  56  Vt.  445,  48  Am.  Rep.  801. 
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218.  Submission  through  Fear. 

Consent  must  be  distinguished  from  mere 
submission.  Submission  to  an  act  through 
fear  is  not  consent.  Thus,  even  if  it  is  not 
an  assault  to  attempt  to  have  connection  with 
a  child  of  tender  vears  with  her  consent,  it 
is  otherwise  if  she  submits  under  the  influ- 
ence of  fear,  or  because  she  feels  herself  in 
the  power  of  the  man.^^^ 

219.  Persons  Incapable  of  Consenting. 

In  England  it  has  been  held  that  an  at- 
tempt to  have  connection  with  a  girl  of  ten- 
der years  with  her  consent  is  not  an  assault, 
even  though  she  may  be  too  young  to  under- 
stand the  nature  of  the  act,  and  though  her 
consent  would  be  no  defense  on  an  indict- 
ment for  rape.^^*  Tn  this  country,  however, 
the  decisions  are  to  the  contrarv.  A  child 
under  ten  years  of  age,   or  in  some  states 


i-'8Reg.  V.  Woodhurst,  12  Cox.  C.  C.  443;  Reg. 
V.  Day,  9  Car.  &  P.  722. 

124  Reg.  V.  Read.  2  Car.  &  K.  957;  1  Den.  C.  C. 
377  (where  the  child  was  under  nine);  Reg.  v. 
Woodhurst.  12  Cox.  C.  C.  443:  Reg.  v.  Day.  9 
Car.  &  P.  722;  Reg.  v.  Martin.  9  Car.  &  P.  213: 
Reg.  V.  Johnson.  Leigh  &  C.  632,  10  Cox,  C.  C.  114. 
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Tinder  the  age  of  twelve,  or  even  more,  is  not 
capable  of  consenting  to  sexual  intercourse, 
and  consent  is  no  defense  on  a  charge  of  as- 
sault with  intent  to  rape.^^^  It  has  even 
been  held  that,  where  a  statute  punishes  as 
rape  carnal  knowledge  of  a  female  under  the 
age  of  sixteen  or  eighteen  with  her  consent, 
consent  is  no  defense  to  a  charge  of  assault 
with  intent  to  rape.^^^  To  attempt  to  have 
intercourse  with  a  woman  w^ho  is  asleep,  or 
who  is  insensible  through  drunkenness  or 
drugs,  is  an  assault.^^^ 


las  People  V.  McDonald,  9  Mich.  150:  Com.  v. 
Nickerson,  5  Allen  (Mass.)  518;  People  v.  Stew- 
art, 85  Cal.  174;  State  v.  Miller,  42  La.  Ann.  1186, 
21  Am.  St.  Rep.  418;  Lawrence  v.  Com.,  30  Grat 
(Va.)  845. 

In  Com.  V.  Nickerson,  5  Allen  (Mass.)  518.  it 
was  held  that  a  child  of  nine  years  was  not  com- 
petent to  consent  to  a  forcible  transfer  of  him 
to  a  stranger  from  the  custody  of  his  mother,  and 
that  such  consent  was  no  defense  on  a  prosecution 
for  assault  and  battery  upon  him  in  making  the 
transfer. 

ii-'«  State  V.  Rollins.  8  N.  H.  550;  Hadden  v. 
People,  25  N.  Y.  373;     Murphy  v.  State,  120  Ind. 

115;     People  v.  Goulette.  82  Mich.  36. 

127  Reg.  V.  Camplin.  1  Den.  C.  C.  89.  1  Cox,  C.  C. 
220.     See  post.  §  295. 
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220.  Consent  Induced  by  Fraud. 

Whether  consent  to  an  act  of  force  will  pre- 
vent it  from  being  an  assault  and  battery, 
when  the  consent  is  induced  by  fraud,  is  not 
clear,  and  the  decisions  are  conflicting.  It 
is  no  doubt  safe  to  sav  that  if  a  man  or 
woman  consents  to  an  act,  understanding 
its  nature,  the  consent  will  prevent  the  act 
from  being  an  assault  and  battery,  notwith- 
standing it  is  induced  by  fraud.^^®  But 
where  a  person  is  induced  to  consent  to  an 
act  of  a  particular  nature,  and  the  act  done 
is  of  a  different  nature,  the  consent  is  no  de- 
fense.*^®  Thus,  where  a  young  woman, 
though  of  an  age  to  bo  competent  to  consent 
to  sexual  intercourse,  submitted  to  inter- 
course with  a  physician  by  whom  she  was  be- 
ing treated,  but  was  ignorant  of  the  nature 
of  the  act,  believing  in  good  faith,  as  he  rep- 
resented, that  lu»  was  treating  her  profes- 
sionally, it  was  held  that  he  was  guilty  of 
an  assault.  Wilde,  J.,  said  that  what  the 
girl  consented  to  *Svas  something  wholly  dif- 
ferent from  that  which  was  done,  and  there- 

i2hReg.  V.  Clarence,  16  Cox,  C.  C.  511,  22  Q.  B. 
Div.  23.  Beale's  Cas.  438. 

ia«Reg.  V.  Case.  4  Cox.  C.  C.  220,  Resale's  Cas. 
435. 
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fore,  that  which  was  done  was  done  without 
her  cousent."^^^  If  a  person  by  fraud  in- 
duces another  to  take  a  poisonous  or  other- 
wise deleterious  drug,  in  ignorance  of  its  na- 
ture,  and   injury   results,   the  consent   does 

not  bar  an  indictment  for  assault  and  bat- 
tery.^31 

There  has  been  a  difference  of  opinion  as 
to  whether  a  man  who  has  intercourse  with 
a  woman  with  her  consent,  and  communi- 
cates a  venereal  disease,  is  guilty  of  an  as- 
sault because  of  her  ignorance  of  the  fact 
that  he  is  diseased.^ ^^     By  the  weight  of  au- 


130  Reg.  V.  Case.  4  Cox.  C.  C.  220,  Beale's  Caa. 
435. 

So,  in  Rex  v.  Rosinski,  1  Mood.  C.  C.  19,  it  was 
held  that,  for  a  physician  to  make  a  female  patient 
strip  naked,  by  pretending  that  he  could  not  other- 
wise judge  of  her  illness,  and  taking  off  her  clothes 
himself,  was  an  assault. 

In  Rex  v.  Nichol,  Russ.  &  R.  130,  a  school  master 
who  took  indecent  liberties  with  a  female  scholar, 
without  her  consent,^  though  she  did  not  resist,  was 
held  guilty  of  an  assault.  See,  also.  Reg.  v.  Lock, 
L.  R.  2  C.  C.  10. 

131  Com.  V.  Stratton,  114  Mass.  303,  19  Am.  Rep. 
350,  Beale's  Cas.  451. 

132  That  it  was  an  assault  was  held  in  Reg.  v. 
Bennett,  4  Fost.  &  F.  1105,  and  in  Reg.  v.  Sinclair. 
13  Cox,  C.  C.  28.     But  in  a  later  case  the  con- 
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tliority,  a  man  who  lias  intercourse  with  a 
woman  with  her  consent  hv  fraii(hil(»ntlv 
personating  her  Imsband  is  not  guilty  of 
rape,  ^^^  and, ,  where  this  is  the  ease,  one 
who  attempts  to  do  so  is  not  guilty  of  an  as- 
sault with  intent  to  rape.^'^'* 

II.   MAYHEM. 

221.  Definition. — Mayliem  at  common  law  is  the 
violently  depriving  of  a  person  "of  the  use  of  such 
of  his  members  as  may  render  him  the  less  able, 
in  fighting,  either  to  defend  himself  or  to  annoy 
his  adversary."! 3r>  The  offense  has  been  extend- 
ed by  statute  so  as  to  include  other  injuries. 

222.  Nature  of  the  Offense. 

As  this  definition  shows,  whether  or  not 
an  injury  was  mayhem  at  common  law  did 
not  depend  so  much  u])()n  whether  the  in- 
jury was  a  serious  one  or  not,  as  upon  the 

trary  was  held,  in  the  case  of  husband  and  wi  o. 
by  nine  Judges  out  of  thirteen.  Reg.  v.  Clarence. 
16  Cox,  C.  C.  511,  22  Q.  B.  Div.  23.  Beale's  Cas.  438. 

n-TPost.  §  297. 

i.'»4  Wyatt  V.  State,  2  Swan  (Tenn.)  394;  State  v. 
Brooks.  76  N.  C.  1. 

i'«'''4  Bl.  Comm.  205.  "Such  hurt  of  any  part  of 
a  man's  body,  whereby  he  is  rendered  less  able, 
in  fighting,  to  defend  himself,  or  to  annoy  his  ad- 
versary." 1  Hawk.  P.  C.  c.  15,  §  1,  Beale's  Can. 
419. 
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character  of  the  member  injured.     Cutting 
/  off  or  disabling  or  weakening  a  man's  hand, 

or  finger,  or  foot,  or  striking  out  his  eye  or  a 
fore  tooth,  were  mayhems  at  common  law, 
but  it  was  not  mayhem  to  cut  off  his  ear  or 
nose,  as  this  did  not  weaken,  but  merely  dis- 
figured him.^^®  Castration  is  mayhem  at 
conmion  law.^®^  In  most  states  this  offense 
has  been  extended  by  statute  to  include  in- 
juries merely  disfiguring  a  person.^*®  Con- 
sent of  the  person  maimed  is  no  defense. 
If  a  man  procures  another  to  cut  off  his  hand, 
both  are  guilty.^*® 

223.  Intent — Malice. 

Both  at  common  la^v  and  under  the  stat- 
utes, the  injury  must  be  done  willfully  and 
maliciously;^*^    but  it  is  not  necessary  that 

i3«4  Bl.  Comm.  205;  1  East.  P.  C.  393;  Reg. 
V.  Hagan,  8  Car.  &  P.  167. 

18T  4  Bl.  Comm.  206. 

i3«See  State  v.  Girkin,  1  Ired.  (N.  C.)  121;  God- 
frey V.  People,  63  N.  Y.  207;  State  v.  Skldmore,  87 
N.  C.  509;  State  v.  Jones,  70  Iowa,  505. 

130  Wright's  Case,  Co.  Litt.  127  a,  Beale's  Cas. 
145. 

>i- State  V.  Girkin,  1  Ired.  (N.  C.)  121;  Molette 
V.  State,  49  Ala.  18;  Werley  v.  State,  11  Humph. 
(Tenn.)  172;    Terrell  v.  State,  86  Tenn.  523. 
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it  shall  be  premeditated.  It  may  be  inflicted 
in  a  sudden  affray.**^  To  injure  another, 
however,  in  necessary  self-defense  against  an 
attempt  to  kill  or  do  great  bodily  harm,  is  not 
mayhem.**^  Some  of  the  statutes  expressly 
require  an  intent  to  inflict  the  particular  in- 
jury,^*® and  some  require  lying  in  wait,  or 
some  other  act  showing  premeditation  and 
deliberation.^** 

Ml.  FALSE  IMPRISONMENT. 
224.  Definition. — False  imprisonment  is  the  un- 
lawful detention  of  a  person.  Like  an  assault, 
which  it  generally  includes,  it  Is  punishable  as  a 
misdemeanor  at  common  law.i^s  in  most  states 
it  is  expressly  punished  by  statute. 
225.  The  Detention. 

Both  at  common  law,  and  generally  \mder 

'«!  State  V.  Simmons,  3  Ala.  497;  State  v.  Girkin, 
1  Ired.  (N.  C.)  121;  State  v.  Jones,  70  Iowa,  505; 
State  V.  Bloedow,  45  Wis.  279;  Terrell  v.  State, 
86  Tenn.  523. 

142  State  V.  Danforth,  3  Conn.  112. 

148  See  State  v.  Evans,  1  Hayw.  (N.  C.)  325; 
State  V.  Simmons,  3  Ala.  497;  Mollette  v.  State, 
49  Ala.  18;  Slattery  v.  State,  41  Tex.  619;  Davis 
V.  State,  22  Tex.  App.  45. 

1*4  See  Godfrey  v.  People,  63  N.  Y.  207. 

14B3  Bl.  Comm.  127;  4  Bl.  Comm.  218;  Com.  v. 
Blodgett,  12  Mete.  (Mass.)  56;  Campbell  v.  State, 
48  Ga.  353. 
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the  statutes,  every  confinement  of  a  person  is 
an  imprisonment,  whether,  as  was  said  by 
Blackstone,  it  be  in  the  common  prison,  or 
in  a  private  house,  or  in  the  stocks,  or  by 
forcibly  detaining  one  in  the  public 
streets.^ '^^  Usually  a  false  imprisonment  in- 
cludes an  assault  or  assault  and  battery,  but 
this  is  not  necessarily  the  case.  There  may  be 
an  imj)risonment  by  words  alone,  as  where 
an  otlicor  t^'lls  a  person  that  he  is  imder  ar- 
rest, and  the  person  submits  ;^'*'^  but  words 
alone  are  not  sufficient  tx)  constitute  an  as- 
sault and  battery,  or  even  an  assault.^*®  To 
constitute  a  false  imprisonment,  the  means  of 
detention  are  not  material.  There  need  be  no 
actual  force,  nor  even  a  touching  of  the  per- 
son. As  stated  above,  if  an  officer  tells  a 
person  that  he  arrests  him,  and  the  person 
submits,  there  is  a  detention,  and,  if  the  ar- 
rest is  unlawful,  a  false  imprisonment.^*® 
When  there  is  no  actual  force,  the  party  must 


i4«J  3  Bl.  Comm.  127;  2  Inst.  589;  State  v.  Luns- 
ford,  81  N.  C.  528:    People  v.  Wheeler.  73  Cal.  252. 

147  Pike  V.  Hanson,  9  N.  H.  493;  Grainger  v.  Hill, 
4  Bing.  N.  C.  212;    note  149.  infra. 

i4«Ante,  §  198. 

1*9  Pike  V.  Hanson,  9  N.  H.  493;  Grainger  v. 
Hill,  4  Bing.  N.  C,  212;    Smith  v.  State,  7  Humph. 
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reasonably  apprehend  force  in  case  he  does 
not  submit.^*^^  And  he  must  submit.^ ^^  It 
is  also  necessary  that  the  officer  or  other  per- 
son shall  intend  a  detention  or  restraint,  and 
that  the  other  party  shall  so  understand.^ °^ 
There  can  be  no  imprisonment  unless  it  is 
against  the  will  of  the  party  imprisoned.^ ^'"^ 
The  place  of  imprisonment  is  not  material. 
As  was  stated  above,  it  may  be  in  a  ])rison, 
or  in  a  private  house.  Or  it  may  be  by  mere- 
ly detaining  a  person  against  his  will  in  the 
street,  or  in  a  field,  or  in  any  other  place 
whatever.^®* 

226.  Unlawfulness  of  Detention. 

To  constitute  a  false  imprisonment,  the 
detention  must  be  unlawful.  In  other  words, 
it  must  be  without  sufficient  lawful  author- 


(Tenn.)  43.  And  see  State  v.  Lunsrord,  81  N.  C. 
528;    Jones  v.  State,  8  Tex.  App.  365. 

''•"Smith  V.  State,  7  Humph.  (Tenn.)  43;  Mc- 
Clure  V.  State,  26  Tex.  App.  102. 

i'»iKirk  V.  Garrett.  84  Md.  383;  Hm  v.  Taylor, 
50  Mich.  549. 

i-i2  Limbeck  v.  Gerry,  15  Misc.  Rep.  (N.  Y.)  663. 

153  Floyd  V.  State,  12  Ark.  43,  54  Am.  Dec.  250; 
State  V.  Lunsford,  81  N.  C.  528. 

i''*3  Bl.  Comm.  127:  People  v.  Wheeler.  73  Cal. 
252;    Floyd  v.  State,  12  Ark.  43,  54  Am.  Dec.  250. 
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ity.^°^  There  is  no  false  imprisonment 
where  an  officer  or  private  individual  makes 
a  lawful  arrest,  or  where  a  jailer  detains  a 
prisoner  lawfully  committed  to  his  custody. 
If,  however,  an  arrest  is  made  without  a  war- 
rant when  a  warrant  is  necessary,  the  arrest 
and  detention  are  unlawful,  and  constitute 
a  false  imprisonment.^*^®  The  same  is  true  if 
a  warrant  or  commitment  is  void  on  its  face, 
either  because  it  was  issued  by  a  person  hav- 
ing no  authority,  or  because  it  is  not  in  the 
form  required  by  law,  for  a  warrant  or  com- 
mitment that  is  void  on  its  face  is  no  pro- 
tection.^'^^  False  imprisonment  may  also 
arise  bv  executing  a  lawful  warrant  or  pro- 
cess at  an  unlawful  time,  as  on  Sunday,  when 
a  statute  prohibits  its  execution  on  that 
day.^*^® 

A  parent  or  teacher,  or  one  in  loco  parentis, 
is  not  guilty  of  false  imprisonment  in  re- 


155  3  Bl.  Comm.  127;  Floyd  v.  State,  12  Ark. 
43,  54  Am.  Dec.  250;  Sewell  v.  State,  61  Ga.  496; 
Barber  v.  State,  13  Fla.  675;  CargiH  v.  State,  8 
Tex.  App.  431;    Beville  v.  State,  16  Tex.  App.  70. 

ifio  State  V.  Hunter,  106  N.  C.  796. 

157  Winchester  v.  Everett,  80  Me.  535,  6  Am.  St 
Rep.  228. 

158  3  Bl.  Comm.  127, 
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straining  his  child  or  pupil,  if  the  restraint 
is  not  clearly  unreasonable  and  immoder- 
ate,^ ®®  but  it  may  be  so  clearly  immoderate 
and  cruel  as  to  render  him  guilty.^®® 

Abuse  of  authority,  or  of  process  that  is 
valid,  may  render  an  officer  guilty  of  a  false 
imprisonment,  as  where  he  detains  the  per- 
son arrested  for  an  unreasonable  time  be- 
fore presenting  him  for  examination  or 
trial  as  required  by  law,  ^^^  or  wrongfully 
refuses  to  take  bail,  or  to  allow  the  prisoner 
to  obtain  his  release  on  bail,^®^  or  unlawful- 
ly detains  a  prisoner  after  he  has  become  en- 
titled to  be  discharged. ^®^ 

227.  Intent— Malice. 

All  persons  are  chargeable  with  a  knowl- 
edge of  the  law,  and,  if  a  person  unla\vfully 
arrests  or  detains  another  with  full  knowl- 

»•'«  Johnson  v.  State,  2  Humph.  (Tenn.)  283; 
Com.  V.  Randall.  4  Gray  (Mass.)  36. 

i«o  Fletcher  v.  People,  52  111.  395;  Com.  v.  Ran- 
dall. 4  Gray  (Mass.)  36. 

lei  Anderson  v.  Beck,  64  Miss.  113;  TwlUey  v. 
Perkins,  77  Md.  252,  39  Am.  St.  Rep.  408. 

162  Manning  v.  Mitchell,  73  Ga.  660.  Compare 
Cargill  V.  State,  8  Tex.  App.  431. 

i'j:«  Bath  V.  Metcalf.  145  Mass.  274,  1  Am.  St.  Rep. 
455, 
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edge  of  the  facts,  he  is  ji^uilty  of  a  false  im- 
prisoiunent,  without  regard  to  his  motive, 
lie  iiiiist,  of  course,  intend  a  detention,  but 
his  motive  is  entirely  innnaterial.  Malice 
is  not  at  all  essential.  Thus,  a  police  officer 
or  jailer  is  indictable  for  false  imprisonment 
if  he  arrests  or  detains  another  un<ler  a  war- 
rant or  conunltnunit  that  is  void  on  it^  face, 
though  he  may  act  in  good  faith,  and  in  tlie 
belief  that  it  is  valid.*"-* 

IV.   KIDNAPPING. 

228.  Definition. — Kidnapping,  at  common  law,  is 
the  forcible  abduction  or  stealing  away  of  a  man, 
woman,  or  child  from  their  own  country,  and 
sending  them  into  another.i"'^  Statutory  defini- 
tions are  somewhat  different. 

229.  Nature  of  the  Offense. 

Both  bv  the  Jewish  law  and  by  the  civil 
law,  kidnaj)ping  was  j)unished  by  death,  but 
by  the  English  conmion  law  it  was  merely  a 
misdemeanor  punishable  by  fine,  imprison- 
ment, and  pillory.**^"  The  offense  is  very 
generally  punished  by  statute  in  this  country, 
but  it  is  not  necessary  under  the  statutes  that 
the  person  kidnaj)])ed  shall  be  taken  into  an- 

i«4  See  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  726. 
i«i-'  4  Bl.  Comm.  219. 
i««  4  Bl.  Comm.  219. 
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other  country.***"  While  the  ehaiieut  of  force 
is  required  hy  the  definition,  nctual  force  is 
not  alwavs  necessarv.  Fraud  or  intimida- 
tion  may  suffice  J'***  There  is  no  ki(hiapping 
if  the  person  taken  f redely  consents  to  the  tak- 
ing, ])rovided  he  or  she  is  capable  of  consent- 
ing, and  there  is  no  fraudJ®^  But  a  child  of 
very  tender  years  is  not  competent  to  give  a 
valid  consent.*'^  The  same  is  true  of  a  per- 
son who  is  tx>o  drunk  to  consent.*^*  Consent 
induced  by  fraud,  or  by  intimidation  and  du- 
ress, is  not  a  valid  consent,  and  is  therefore 
no  defense. *^^ 


1*7  See  State  v.  Rollins,  8  N.  H.  550. 

i««See  Moody  v.  People,  20  111.  315;  Payson  v. 
Macomber,  3  Allen  (Mass.)  69;  People  v.  De  Leon, 
109  N.  Y.  226;  Hadden  v.  People.  25  N.  Y.  372; 
Schnlcker  v.  People.  88  N.  Y.  192. 

To  get  a  sailor  intoxicated  for  the  purpose  of 
getting  him  on  board  a  vessel  without  his  con- 
sent, and  taking  him  on  board  while  in  that  con- 
dition, is  kidnapping,  under  the  New  York  statute. 
Hadden   v.    People^    supra. 

i««  1  whart  Grim.  Law,  §  590. 

i7»  State  V.  Rollins,  8  N.  H.  550;  State  v.  Farrar. 
41  N.  H.  53. 

171  Hadden  v.  People,  25  N.  Y.  372. 

17-' Moody  V.  People,  20  111.  315;  People  v.  De 
Leon,  109  N.  Y.  226;    note  168,  supra. 
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V.  ABDUCTION. 

230.  Definition. — In  England  and  in  thi8  country, 
8tatute8  have  been  enacted  punishing  as  abduc- 
tion the  taking  or  detaining  of  women  against 
their  will,  with  intent  to  marry  or  defile  them,  or 
to  cause  them  to  be  married  or  defiled,  or  the  al- 
luring, talcing  away,  or  detaining  of  girls  under  a 
certain  age  without  the  consent  of  their  parent 
or  other  person  having  lawful  care  or  charge  of 
them,  or  the  taking  or  enticing  of  girls  for  the  pur- 
pose of  prostitution.  The  statutes  vary  In  the  dif- 
ferent Jurisdictions. 

231.  Particular  Statutes — English  Statutes. 

By  the  statute  of  3  Hen.  VII.  c.  2,  it  was 
enacted  that  if  any  person  should,  for  lucre, 
take  any  woman,  being  maid,  widow,  or  wife, 
and  having  substance  either  in  goods  or  lands, 
being  heir  apparent  to  her  ancestors,  con- 
trary to  her  will,  and  afterwards  she  should 
be  married  to  such  a  wrongdoer,  or  by  his 
consent  to  another,  or  defiled,  such  person,  his 
procurers  and  abettors,  and  such  as  should 
knowingly  receive  such  woman,  should  be 
deemed  guilty  of  felony.  This  statute  was 
afterwards  repealed,  and  new  statutes  enact- 
ed. The  present  statute  punishes  (1)  any 
person  who,  from  motives  of  lucre,  shall  take 
away  or  detain,  against  her  will,  any  woman 
of  any  age,  having  certain  property  or  ex- 


OFFENSES  AGAINST  THE  PERSON      459 

pectancies,  with  intent  to  marry  or  carnally 
know  her,  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  person;  (2)  or 
who,  with  such  intent,  shall  fraudulently  al- 
lure, take  away,  or  detain  such  woman,  being 
under  the  age  of  twenty-one  years,  out  of  the 
possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her;  (3)  or  who 
shall  by  force  take  away  or  detain  against 
her  will  any  woman  of  any  age,  with  such 
intent;  (4)  or  who  shall  unlawfully  take 
or  cause  to  be  taken  any  unmarried  girl 
under  the  age  of  sixteen  years,  out  of  the 
j>osses3ion  and  against  the  will  of  her  father 
or  mother,  or  of  any  person  having  the  law- 
ful care  or  charge  of  her;  (5)  or  who  shall 
unlawfully,  either  by  force  or  fraud,  lead 
or  take  away,  or  decoy  or  entice  away  or 
detain,  any  child  under  the  age  of  fourteen 
years,  with  intent  to  deprive  any  parent, 
guardian,  or  other  person  having  the  lawful 
care  or  charge  of  such  child  of  the  possession 
of  such  child,  or  with  intent  to  steal  anv  arti- 
cle  upon  or  about  the  person  of  such  child,  or 
any  person  who  shall  with  such  intent,  and 
with  knowledge  of  the  facts,  receive  or  bar- 
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bor  any  such  child.  In  the  section  last  men- 
tioned there  is  an  exception  in  favor  of  per- 
sons claiming  to  be  the  father  of  an  illegiti- 
mate child.  ^^^ 

Statutes  iti  This  Country, — In  this  coun- 
try the  statutes  vary  greatly  in  the  different 
states.  Some  of  them  embrace  provisions 
contained   in   the  English  statute  above  set 

out.     Others  are  verv  different.     It  would 

« 

serve  no  useful  purpose  to  set  out  these  stat- 
utes, and  no  general  statement  can  be  made  as 
to  their  provisions.     The  student  therefore 

must  consult  the  statute  of  his  own  state. ^"* 
232.  Construction  of  the  Statutes. 

Under  a  statute  punishing  any  person  who 
shall  unlawfullv  take  or  cause  to  be  taken  anv 
upmarriod  girl  luidcr  a  certain  age  out  of  the 
possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  the  taking  must 
be  a  taking  under  the  power,  charge,  or  pro- 
tection of  the  takcr.-^"^  And  generally  under 
the  statutes  there  must  be  some  taking  or  en- 

173  24  &  25  Vict.  c.  100.  §§  53-56. 

174  As  to  these  statutes  generally,  see  1  Am.  & 
Bng.  Enc.  Law  (2(1  Ed.)  173  et  seq. 

17.-.  steph.  Dig.  Crim.  Law,  art.  262.  Where  two 
girls  under  sixteen  years  of  age  run  away  from 
home  together,  neither  is  guilty  of  the  abduction 
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ticing,  and  not  merely  a  receiving  or  harbor- 
ing.^^® It  is  generally  immaterial  whether 
the  girl  is  taken  with  her  consent  or  at  her 
own  suggestion,  or  iigainst  her  will.^"^" 

of  the  other.  Reg.  v.  Meadows,  1  Car.  &  K.  399, 
Dears.  C.  C.  161,  note. 

A  man  is  not  bound  to  return  to  her  father's 
custody  a  girl  who,  without  any  inducement  on  his 
part,  has  left  her  home,  and  has  come  to  him; 
but  if,  at  any  time,  he  has  attempted  to  induce  her 
to  leave  home  without  her  parents'  consent,  and 
she  afterwards  does  so,  he  is  guilty  of  abducting 
her,  even  though  he  disapproves  of  the  act  at  the 
particular  time  at  which  she  gives  effect  to  his 
previous  persuasions.  Reg.  v.  Olifler,  10  Cox,  C.  C. 
402.  See,  also.  People  v.  Parshall,  6  Park.  Cr.  R. 
(N.  Y.)  129. 

176  Reg.  V.  Olifler,  10  Cox,  C.  C.  402  (preceding 
note);  Reg.  v.  Hibbert,  L.  R.  1  C.  C.  184,  11  Cox, 
C.  C.  246;  Reg.  v.  Green,  3  Fost.  &  F.  274;  People 
V.  Plath,  100  N.  Y.  590,  53  Am.  Rep.  236;  People 
V.  Parshall,  6  Park.  Cr.  R.  (N.  Y.)  129. 

177  Where  a  girl  under  sixteen  asked  a  man,  by 
whom  she  had  been  seduced,  to  elope  with  her, 
and  he  did  so,  it  was  held  that  he  was  guilty  of 
abduction.  Reg.  v.  Biswell,  2  Cox,  C.  C.  279.  See, 
also,  Reg.  v.  Robins,  1  Car.  &  K.  456;  Reg.  v. 
Kipps,  4  Cox,  C.  C.  167;  People  v.  Cook,  61  Cal. 
478;  Tucker  v.  State,  8  Lea  (Tenn.)  633;  State 
v.  Stone,  106  Mo.  1. 

It  is  otherwise  under  some  statutes.  See 
Lampton  v.  State  (Miss.)   11  South.  656. 
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• 

The  fact  that  the  taker  believes  in  good 
faith  that  the  girl  is  above  the  age  mentioned 
in  the  statute  is  no  defense  ;*'^®  but  it  seems  to 
be  necessary  that  he  shall  know  or  have  rea- 
son to  Relieve  that  she  is  under  the  lawful 
care  or  charge  of  her  father,  mother,  or  some 
other  person.*"®  It  also  seems  that  there 
must  be  some  improper  motive.^s^ 

178  Reg.  V.  Prince,  L.  R.  2  C.  C.  154,  13  Cox. 
C.  C.  138;  Reg.  v.  Robins,  1  Car.  &  K.  456;  Reg. 
V,  OUfler,  10  Cox.  C.  C.  402;  Reg.  v.  Mycock,  12 
Cox,  C.  C.  28;  People  v.  Fowler,  88  Cal.  138; 
State  V.  Johnson,  115  Mo.  480.  Contra,  Mason  v. 
State,  29  Tex.  App.  24. 

iToSteph.  Dig.  Crim.  Law,  art.  262.  Thus, 
where  a  man  met  a  girl  under  sixteen  in  the 
street,  and  got  her  to  stay  with  him  for  several 
hours,  during  which  time  he  seduced  her,  and 
then  took  her  back  to  the  place  where  he  found 
her,  and  she  returned  home,  but  he  was  not 
aware  at  the  time  that  she  had  a  father  or  mother 
living,  it  was  held  that  he  was  not  guilty  of  ab- 
duction. Reg.  V.  Hibbert,  L.  R.  1  C.  C.  184,  11 
Cox,  C.  C.  246.  See,  also,  Reg.  v.  Green.  3  Fost. 
&  F.  274. 

i>*'»Thus,  in  Reg.  v.  Tinkler,  1  Fost.  &  F.  513, 
Beale's  Cas.  285,  where  the  defendant  was  in- 
dicted for  the  abduction  of  a  girl  under  sixteen, 
and  it  did  not  appear  that  he  had  any  improper 
motive,  the  jury  was  directed  to  acquit  him  if 
they  thought  he  merely  wished  to  have  the  child 
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The  expression  "taking  out  of  the  posses- 
sion" means  taking  the  girl  to  some  place 
where  the  person  in  whose  charge  she  is  can- 
not exercise  control  over  her,  for  some  pur- 
pose inconsistent  with  the  objects  of  such  con- 
trol.^ ®^  Where  a  lady  persuaded  a  girl  un- 
der sixteen  to  leave  her  father's  house  and 
come  to  her  house  for  a  short  time,  for  the 
purpose  of  going  to  the  play  with  her,  it  was 
held  that  there  was  no  abduction.*®^  A  tak- 
ing for  a  short  time  only  may  amount  to  an 
abduction.  Thus,  where  a  man  persuaded  a 
girl  to  leave  her  father's  house  and  sleep  with 
him  for  three  nights,  and  then  sent  her  back, 
it  was  held  an  abduction.*^^ 

to  live  with  liim,  and  honpstly  believed  that 
he  had  a  right  to  the  custody  of  the  child,  al- 
though he  might  have  had  no  such  right.  Com- 
pare, however,  Reg.  v.  Booth,  12  Cox,  C.  C.  231. 

i«i  Steph.  Dig.  Crim.  Law,  art.  262.  See  Slo- 
cum  V.  People,  90  111.  274. 

A  girl  who  is  away  from  her  home  is  still  in 
the  custody  or  possession  of  her  father,  if  she 
intends  to  return  to  her  home.  Reg.  v.  Mycock, 
12  Cox,  C.  C.  28. 

182  steph.  Dig.  Crim.  Law,  p.  199;  Reg.  v.  Tlm- 
mins.  Bell,  C.  C.  276,  8  Cox,  C.  C.  401. 

i«3  Reg.  V.  Timmins,  Bell,  C.  C.  276,  8  Cox,  C.  C. 
401.    See,  also,  Reg.  v.  Baillie.  8  Cox,  C.  C.  238. 
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When  the  taking  is  required,  as  in  the 
English  statute,  to  be  against  the  will  of  the 
father  or  other  person  having  the  care  or 
charge  of  the  girl,  the  taking  must  be  without 
his  consent.  But  it  is  not  necessarv,  unless 
expressly  required  by  the  statute,  to  show  a 
tresj)ass  or  force,  or  anything  of  that  nature, 
in  the  taking.  Persuasion  or  enticement  is 
sufficient.^®*  If  the  consent  of  the  person 
from  whose  j)Ossession  the  child  is  taken  is 
obtained  by  fraud,  the  taking  is  against  his 
will,  within  the  meaning  of  the  statute.^®® 

Enticement  for  the  Purpose  of  Prostitu- 
tion or  Concubinage. — It  has  been  held  that, 
to  constitute  the  statutory  offense  of  enticing 
or  taking  away  an  immarried  female  "for  the 

i«*Reg.  V.  Frazer,  8  Cox,  C.  C.  446;  Reg.  v. 
Hopkins,  Car.  &  M.  254;  Reg.  v.  BlsweU,  2  Cox, 
C.  C.  279;  Reg.  v.  Kipps,  4  Cox,  C.  C.  167;  Reg. 
V.  Robb,  4  Post.  &  F.  59;  State  v.  Gordon,  46 
N.  J.  Law,  432;  People  v.  Carrier,  46  Mich.  442; 
State  V.  Johnson,  115  Mo.  480;  State  v.  Chisen- 
hall,  106  N.  C.  676;  Mason  v.  State.  29  Tex.  App. 
24;     State  v.  Jameson,  38  Minn.  21. 

iK5  Thus,  when  a  man  induced  a  girl's  father 
to  permit  her  to  go  away  by  falsely  pretending 
that  he  would  find  a  place  for  her,  he  was  held 
guilty  of  abduction.  Reg.  v.  Hopkins,  Car.  & 
M.  254. 
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purpose  of  prostitution,"  the  enticement  or 
abduction  must  be  for  the  purpose  of  making 
a  "common  prostitute"  of  the  woman,  and 
that  a  man  is  not  guilty  of  this  offense  where 
he  entices  or  abducts  a  female  for  the  purpose 
of  illicit  intercourse  with  himself  alone,  for 
the  terra  "prostitution"  imports  the  practice 
of  a  female  offering  her  body  to  an  indiscrim- 
inate intercourse  with  men, — the  common 
lewdness  of  a  female.'**** 

When  the  statute  punishes  a  taking  for  the 
purj)ose  of  concubinage,  this  jmrpose  must  be 
8ho\\ni.'**'  The  courts,  however,  do  not  agree 
as  to  what  const itut(»s  a  taking  for  the  purpose 

ix«  State  V.  StoyeU.  54  Me.  24,  89  Am.  Dec.  716. 
In  this  case,  a  statute  punished  any  person  who 
should  fraudulently  and  deceitfully  entice  or  take 
away  an  unmarrieo  female  "for  the  purpose  of 
prostitution  at  a  house  of  ill  fame,  assignation, 
or  elsewhere,"  etc.  The  defendant  had,  by  false 
representations,  induced  a  female  to  go  with  him 
to  a  neighboring  town,  where,  having  induced 
partial  intoxication,  he  had  repeated  sexual  in- 
tercourse with  her.  It  was  held  that  this  was 
not  within  the  statute,  as  his  purpose  was  not 
to  make  her  a  common  prostitute,  but  to  have 
intercourse  with  her  himself  only.  See,  also, 
Haygood  v.  State,  98  Ala.  61;  Nichols  v.  State, 
127   Ind.   406. 

i«»  State  V.  Gibson,  108  Mo.  575. 
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of  concubinage.  Some  of  them  require  more 
than  a  single  act  of  intercourse,  while  others 
do  not.^****  In  some  jurisdictions  the  term 
has  been  held  to  apply  to  any  lewd  inter- 
course between  the  parties.^*® 

VI.   HOMICIDE. 

(A)   The  Homicide. 

233.  Definition. — Homicide  is  any  killing  of  a 
human  being.     It  is  either — 

1.  Justifiable, 

2.  Excusable,  or 

3.  Felonious.     And    a    felonious    homicide    is 

either — 

(a)  Murder,  or 

(b)  Manslaughter. 

To  constitute  a  homicide,  and  to  render  a  per- 
son accused  responsible  at  all,  aside  from  any 
question  as  to  whether  he  is  guilty  of  murder  or 
manslaughter,  or  whether  the  homicide  is  justifia- 
ble or  excusable, 

1.  The  killing  must  be  of  a  living  human  be- 

ing, and  not  of  a  child  unborn.     Any  hu- 
man being  is  the  subject  of  a  homicide. 

2.  The  means  by  which  the  death  is  caused 

are  immaterial. 

i^^'^See  State  v.  Gibson.  Ill  Mo.  92;  State  v. 
Johnson,  115  Mo.  480;  State  v.  Wilkinson.  121 
Mo.  485.  See.  also.  State  v.  Richardson,  117  Mo. 
586;  Slorum  v.  People.  90  111.  274;  State  v.  Over- 
Ptreet,  43   Kan.  299. 

\S9  People   V.   Cummons,  56   Mich.  544. 
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3.  The  death  must  have  been  caused  by  the 

act  or  omission  of  the  accused.  If  this  is 
so,  he  is  none  the  less  responsible  be- 
cause other  causes  contributed. 

4.  Death  must  happen  within  a  year  and  a  day 

after  the  injury. 

Mode  of  Treatment, —  Kvery  killing  of  one 
human  being  by  another  is  a  homicide,  but 
every  homicide  is  not  a  crime.  Tt  may  be 
justifiable,  in  which  case  no  fault  whatever  is 
imputable  to  the  slayer ;  or  it  may  be  excusa- 
ble, in  which  case  some  fault  is  imputable  to 
him,  though  he  is  not  now  punished.  A  hom- 
icide which  is  not  justifiable  or  excusable  is 
felonious.  It  is  murder  if  conuuitted  with 
malice  aforethought,  and  manslaughter  if 
committed  without  inalic(»  iiforetlu)Ui>lit.  .B(^ 
fore  taking  up  tlu^se  different  grades  or  kinds 
of  homicide,  it  is  necc^ssary  to  deal  with  those 
principles  of  the  law  of  lumiicide  that  relate 
solely  to  the  killing, — princij>les  that  deter- 
mine, not  whether  a  particular  homicide  was 
murder  or  manslaughter,  or  whether  it  was 
justifiable  or  excusable,  but  whether  there 
has  been  anv  homicide  at  all.  Thev  relate  to 
(1)  the  subject  of  a  homicide,  (2)  the  man- 
ner of  causing  death,  and  (3)  the  relation  of 
cause  and  eflFect,   or  causal  connection,   be- 
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tween  the  act  or  omission  of  the  accused  and 
the  death. 

234.  The  Subject  of  a  Homicide. 

(a)  In  General, — The  subject  of  a  homi- 
cide must  ho  a  living  human  being.  It  fol- 
lows that  on  a  prosecution  for  murder  or  man- 
slaughter it  is  always  necessary  that  it  shall 
appear,  either  by  direct  proof  or  by  recog- 
nized presumptions,  that  the  deceased  was 
alive  at  the  time  when  the  injury  is  alleged 
to  have  been  inflicted.^^^  Ordinarilv,  if  it  is 
proved  that  he  w^as  alive  shortly  before  the  al- 
leged injury,  (Mnitinuance  of  life  may  be  pre- 
sumed.^ ®^ 


i"M  Whart  Crim.  Law  (10th  Ed.)  §  309;  U.  S. 
V.  Hewson,  7  Law  Rep.  361,  Fed.  Cas.  No.  15.360; 
Com.  V.  Harman,  4  Barr  (Pa.)  269. 

In  U.  S.  V.  Hewson.  supra,  a  mother  was 
charged  with  the  murder  of  her  child  by  throw- 
ing it  overboard  from  a  vessel.  It  appeared  that 
at  the  time  she  was  suffering  from  puerperal 
fever,  and  from  great  mental  distress  and  ex- 
citement, and  there  was  some  doubt  as  to 
whether  the  child  was  alive  or  dead  when  she 
threw  it  overboard.  Judge  Story  charged  the 
jury  that  she  could  not  be  convicted  without 
proof  that  the  child  was  then  alive,  and  she  was 
acquitted. 

191  Com.  V.  Harman.  supra. 
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(6)  Infanticide  —  Unborn  Children. — A 
child  is  not  a  living  human  l)eing,  so  as  to  be 
the  subject  of  a  homicide,  until  it  has  been 
fully  bom  alive,  and  it  is  not  fully  born  until 
an  independent  circulation  has  been  establish- 
gj  192  -  jjjg  destruction  of  an  unborn  child, 
even  though  it  be  destroyed  in  the  very  pro- 
cess of  delivery,  is  not  homicide  at  all,  but,  if 
it  is  any  offense,  it  is  simply  a  misdemeanor 
commonly  known  as  "abortion."^ ®^  Accord- 
ing to  the  better  opinion,  a  child  is  not  fully 
born,  and  is  not  the  subject  of  homicide,  until 
the  umbilical  cord  has  been  severed,  for  until 
then  the  blood  of  the  child  is  renovated 
through  the  lungs  of  the  mother,  and  its  cir- 
culation, therefore,  is  not  independent.^^*  It 
is  not  enough  to  show   that  the  child   had 

102  3  Inst.  50:  1  Halp.  P.  C.  inr?.  Boale's  Cas. 
419;  1  Hawk.  P.  C.  c  :U,  §  16;  Rex  v.  Enoch,  5 
Car.  &  P.  539;  Rex  v.  Brain.  C  Car.  &  P.  349; 
Reg.  V.  TrIUoe,  Car.  &  M.  650:  WaUace  v.  State, 
7  Tex.  App.  570;  WaUace  v.  State,  10  Tex.  App. 
255;  State  v.  VVinthrop,  43  Iowa.  519,  22  Am.  Rep. 
257;  Evans  v.  People,  49  N.  Y.  86;  Com.  v. 
O'Donohue,   8   Phila.    (Pa.)    623. 

i»8Post,   8  289  et  seq. 

i»4  State  V.  Wlnthrop,  43  Iowa,  519,  22  Am. 
Rep.  257.  Some  early  English  cases  are  to  the 
contrary.*    Reg.  v.   irllloe,  Car.  &  M.  650;    Reg.  v. 
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breathed,  foi  a  child  inav  breathe  before  it 
has  an  independent  circulation.^ ^'^ 

Tt  is  not  necessary  that  the  child  shall  be 
fnlly  born  before  the  injur-y  is  inflicted.  If 
a  child  is  wounded  bv  an  instrument,  or  if  a 
drug  is  administered,  while  the  child  is  in  its 
mother's  womb,  or  while  it  is  in  process  of  de- 
livery, and  it  is  fullv  born  alive,  and  dies 
((ftcrir((nl.s  as  a  result  of  the  w^ound  or  drug,  it 
is  homicide. ^^" 

(c)  (h'iniinal  Senfrnccd  to  Death, — A 
criminal  under  sentence  of  death  is  as  much 

Reeves,  9  Car.  &  P.  25;  Rex  v.  Crutchley,  7  Car. 
&   P.  814. 

i»'' Rex  V.  Sellis,  7  Car.  &  P.  850;  Rex.  v. 
Enoch.  5  Car.  &  P.  539.  It  is  not  necessary  to 
show  that  the  child  had  breathed,  for  a  child 
may  not  breathe  for  a  while  after  an  independent 
circulation  has  been  established.  Rex  v.  Brain. 
6   Car.   &    P.   349. 

u»«' 3  Inst.  .'lO;  Rex  v.  Senior,  1  Mood.  C.  C. 
346,  1   Lewin.  C.  C.  183.  note. 

In  Reg.  V.  West.  2  Car.  &  K.  784.  it  was  held 
that  if  a  person,  intending  to  procure  an  abortion, 
does  an  act  which  causes  a  child  to  be  born  so 
much  earlier  than  the  natural  time  that  it  is  bom 
in  a  state  in  which  it  is  much  less  capable  of 
living,  and  it  afterwards  dies  in  consequence  of 
its  exposure  to  the  external  world,  he  is  guilty  of 
murder. 
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the  subject  of  a  felonious  homicide  as  any 
other  person.  Tf  he  is  executed  in  a  way  not 
uuthoriziMl  hy  hnv,  or  by  a  person  not  author- 
ized bv  law  to  execute  him,  the  homicide  is 
felonious.'®'  And  a  man  is  ^lilty  of  murder 
as  principal  in  the  second  degree  or  accessary 
iK'fore  th(»  fact,  according  to  the  circum- 
stances, if  he  advises  or  abets  a  criminal  sen- 
tenced  to  death    in   the  commission  of  sui- 

(d)   Alien   Enemies. — An  alien  enemy  is 

the  subject  of  a  felonious  homicide.      It  is  not 

a  crime  to  kill  an  alien  en(»my  in  time  of  war, 

and  in  the  actual  exercise  of  war,  but,  if  the 

killing  is  not  in  the  actual  exercise  of  war,  the 

homiiMcle  is  murder  or  manslaughter,  accord- 
ing to  th(»  circumstanees.'"^ 

235.  Manner  of  Causing  Death. 

(a)  In  (tenernl. — To  render  a  person  re- 
sponsible for  a  homicide,  it  need  not  have 
been  caus(vl  bv  anv  particular  means.  As 
was  said  in  an  early  Knglish  case:  ''^Furder 
niav  l)e  committed  without  anv  stroke.     The 


'f'-  Post.  §  267. 

«'»- Post.  §  2r>0:  Com.  v.  Bowon,  13  Mass.  356. 
7   Am.  Dec.  154. 

<-»"3  Inst.  50;  1  Hale.  P.  C.  433,  Beale's  Cas. 
419:     State   v.  Gut.   13   Minn.   341. 
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law  has  not  confined  the  offense  to  any  j)artic- 
ular  circumstances  or  manner  of  killing ;  but 
there  are  as  many  ways  to  commit  murder  as 
there  are  to  destroy  a  man,  provided  the  act 
be  done  with  malice,  express  or  implied."^®® 
There  are  many  cases  in  the  reports  in  which 
a  man  has  been  held  responsible  for  a  homi- 
cide caused  by  unusual  means, — as,  for  exam- 
j)le,  by  communicating  a  venereal  disease  to  a 
woman  in  committing  rape;^®^  by  forcibly 
C(mfining  a  person,  against  his  will,  in  an  un- 
wholesome and  dangerous  room;^^^  or  expos- 
ing a  helpless  person  to  a  contagious  dis- 
case,^^'*  inclement  weather,^^*  or  other  dan- 
^pj.^  205     There  is  no  good  reason  to  doubt 

2«oRex.  V.  Huggins,  2  Ld.  Raym.  1574,  1578,  2 
Strange.  882.  See,  also,  1  East,  P.  C.  c.  5  5  13; 
1  Hale,  P.  C.  425,  Beale's  Cas.  418;  Nixon  v.  Peo- 
ple. 2  Scam.  (111.)  267,  269. 

"The  killing,"  says  Blackstone,  "may  be  by 
poisoning,  striking,  starving,  drowning,  and  a 
thousand  other  forms  of  death,  by  which  human 
nature  may  be  overcome."    4  Bl.  Comm.  196. 

201  Reg.  V.  Greenwood.  7  Cox,  C.  C.  404,  Beale's 
Cas.  424. 

202  Rex  V.  Huggins,  2  Ld.  Raym.  1574. 

208Castill  V.  Bambridge,  2  Strange,  854,  Beale's 
Cas.  420. 

204Pult.   de  Pace,   122.   Beale's  Cas.   420;    Reg. 
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that  a  man  would  be  guilty  of  murder  if  he 
should  falsely  and  maliciously  accuse  another 
of  a  capital  offense,  and  by  false  testimony 
procure  his  conviction  and  execution.^^® 

(6)  Omission  to  Act, — The  death  need  not 
necessarily  be  caused  by  a  positive  act.  It 
may  be  caused  by  an  omission  to  act  at  all, 
when  one  is  under  a  legal  duty  to  act.  Thus, 
it  is  murder  or  manslaughter,  according  to  the 
circumstances,  if  a  man  causes  the  death  of 
his  helpless  wife  or  child  by  inexcusable  fail- 
ure to  furnish  shelter,  food,  or  medical  attend- 
ance ;^^^  if  a  switchman  causes  the  death  of 

V.  Martin,  11  Cox,  C.  C.  136;  Reg.  v.  Walters, 
Car.  &  M.  164;  Nixon  v.  People,  2  Scam.  (111.) 
267. 

205  In  U.  S.  V.  Freeman,  4  Mason,  505,  Fed. 
Cas.  No.  15,162.  the  captain  of  a  vessel  com- 
pelled a  seaman  to  go  aloft,  when,  by  reason  of 
debility  and  exhaustion,  he  was  unable  to  do  so 
safely,  and  he  fell,  and  was  drowned.  It  was 
held  that  he  was  responsible  for  the  death,  and 
was  guilty  of  felonious  homicide. 

In  Rex  V.  Carr,  8  Car.  &  P.  163,  an  iron  founder 
who  had  repaired  a  cannon  with  lead  in  a  dan- 
gerous manner,  so  that  it  burst  and  killed  an- 
other, was  held  responsible  for  the  death. 

206  Reg.  V.  Macdaniel,  1  Leach,  C.  C.  44,  1 
East.  P.  C.  333,  Beale's  Cas.  421. 

2«T  Reg.    V.    Conde,    10   Cox,   C.   C.    547,   Beale's 
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a  person  on  a  railroad  train  by  inexcusable 
failure  to  adjust  a  switch  ;^^®  or  if  an  em- 
ploye in  a  mine  causes  the  death  of  a  fellow 
miner  by  neglecting  to  ventilate  the  mine, 
when  he  is  charged  with  this  duty.^^® 

(c)  Working  upon  the  Feelings — Fright, 
Grief,  etc, — It  has  been  said  that  one  cannot 
commit  a  homicide  by  working  on  the  feelings 
of  another, — that  there  must  be  "some  physi- 
cal or  corporeal  injury,  negative  or  positive, 
as  a  blow,  deprivation  of  necessaries,  and  the 
like."^^^  But  this  statement  is  apt  to  mis- 
lead, unless  properly  limited.  It  is  no  doubt 
very  true  that  the  law  cannot  undertake  to 
punish  as  for  homicide,  when  it  is  claimed 
that  the  death  was  caused  solely  by  grief  or 
terror,  for  the  death  could  not  be  traced  to 


Cas.  424;  Reg.  v.  Plummer.  ]  Car.  &  K.  600, 
8  Jur.  921;  Rex  v.  Friend.  Russ.  &  R.  20,  Beale's 
Cas.  190;  post,  §§  247,  265  d. 

208  State  V.  O'Brien,  32  N.  .T.  Law,  169. 

200  Reg.  V.  Haines.  2  Car.  &  K.  368,  Beale's 
Cas.  170.  See.  also,  U.  S.  v.  Knowles,  4  Sawy. 
517,  Fed.  Cas.  No.  15,540,  where  the  captain  of 
a  vessel  neglected  to  rescue  a  seaman  who  had 
fallen  overboard.     And   see  post,   §§  247,  265. 

210  Per  Byles,  J.,  In  Reg.  v.  Murton.  3  Fost.  & 
F.  492,  Beale's  Cas.  426,  note. 
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such  causes  with  any  degree  of  certainty.^^^ 
Working  upon  the  feelings  and  fears  of  an- 
other, however,  may  l)e  the  direct  cause  of 
physical  or  corporeal  injury  resulting  in 
death,  and  in  such  a  case  the  ])erson  causing 
the  injury  may  he  as  clearly  responsible  for 
the  death  as  if  he  had  used  a  knife.  In  an 
English  case  a  man  struck  a  woman  while  she 
was  nursing  a  child,  and  the  child  became 
frightened,  and  went  into  convulsions  and 
died.  Tt  was  held  that  if  the  assault  upon  the 
mother  caused  the  child's  fright,  and  this 
caused  the  convulsions,  and  thev  caused  the 
death,  the  accus(?d  was  responsible,  and  was 

^i»  Reg.  V.  Murton.  3  Fost.  &  F.  492,  Beale's 
Cas.  426,  note;  Rex  v.  Hickman,  5  Car.  &  P.  151; 
Com.  V.  Webster.  5  Cush.  (Mass.)  295.  52  Am. 
Dec.  711. 

In  East,  P.  C.  c.  5,  §  13.  it  is  said:  "Working 
upon  the  fancy  of  another,  or  treating  him  harsh- 
ly or  unkindly,  by  which  he  dies  of  grief  or  fear, 
is  not  such  a  killing  as  the  law  takes  notice  of." 
See,  also.  1   Hale.  P.  C.  425,  Beale's  Cas.  418. 

In  Reg.  V.  Murton.  supra,  it  was  held  that  un- 
kind treatment,  not  amounting  to  physical  in- 
Jury,  by  a  husband  of  his  wife,  as  the  use  of 
harsh  language,  turning  her  out  of  her  home, 
etc.,  whereby  it  was  charged  that  her  spirit  and 
heart  were  broken,  and  she  died,  did  not  render 
the  husband  responsible  as  for  homicide. 
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giiiltv  of  manslaughter  at  least.^^*  Many 
other  cases  are  to  be  found  in  the  reports.*^ ^ 
In  all  such  cases  the  fear  must  be  well  ground- 
ed and  reasonable  under  the  circumstances.^^* 

•■iy-i  Reg.  V.  Towers,  12  Cox,  C.  C.  530,  Beale's 
Cas.  425.     See,  also.  Cox  v.  People,  80  N.  Y.  500. 

213  Reg.  V.  Halliday,  61  L.  T.  (N.  S.)  701,  Beale's 
Cas.  427;  Reg.  v.  Pitts,  Car.  &  M.  284;  Reg.  v. 
Williamson.  1  Cox,  C.  C.  97;  Hendrickson  v. 
Com.,  85  Ky.  281,  Beale's  Cas.  430;  Blackburn 
V.  State,  23  Ohio  St.  146;  Adams  v.  People,  109 
111.  444,  50  Am.  Rep.  617. 

A  man  is  guilty  of  homicide  if  he  intentionally 
causes  a  panic  in  a  crowded  theater  or  other 
building  by  a  false  alarm  of  fire,  ana  people  are. 
as  a  natural  consequence,  crushed  to  death  in 
trying  to  escape.  Reg.  v.  Martin,  14  Cox,  C.  C. 
633.  8  Q.  B.  Div.  54. 

A  man  is  responsible  for  the  death  of  one  who 
jumps  from  a  window,  or  into  the  water,  from  a 
wGll-groun(?e(l  apprehension  of  violence,  threat- 
ened by  him.  which  will  endanger  life.  Rex  v. 
Evans,  1  Russ.  Crimes,  656;  Reg.  v.  Pitts,  Car.  & 
M.  284;  Reg.  v.  Halliday.  61  L.  T.  (N.  S.)  701. 
Beale's  Cas.  427. 

In  Rex  V.  H^'^kman.  5  Car.  &  P.  151,  a  man 
was  held  guilty  of  manslaughter  where  he  had 
charged  another  person  on  horseback,  and  so 
frightened  him  that  he  spurred  his  horse,  and, 
in  consequence,  the  horse  fell,  and  caused  his 
death. 

^14  In  Hendrickson  v.  Com..  85  Ky.  281.  Beale's 
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(d)  Compelling  One  to  Kill  Hitfiself. — 
What  has  just  been  said  shows  that  a  man 
does  not  escape  responsibility  for  a  hom- 
icide because  it  was  immediately  caused  by 
the  act  of  the  deceased  himself,  if  tliat  act  was 
caused  by  him.  And  this  is  true  in  many 
other  cases.  Tf  a  man,  for  instance*  sets 
poison  or  a  spring  c^ui  for  another,  he  in  re- 
sponsible if  tlie  otlier  innocently  takes  the 
poison  or  discharges  the  gun,  and  is  thereby 
killed. ^^'^  And  if  men  board  a  railroad  train, 
draw  deadly  weapons  on  a  passenger,  rob  him, 

Cas.  430.  the  defendant  and  his  wife  had  a  fight, 
and  on  his  starting  for  his  knife,  and  threaten- 
ing to  cut  her  throat,  she  fled  from  the  house. 
The  next  morning  she  was  found  frozen  to  death 
in  the  snow.  After  the  defendant  was  convicted 
of  manslaughter,  it  was  held,  on  appeal,  that  the 
court  properly  instructed  the  jury  to  convict  "if 
they  believed  that  the  accused  used  such  force 
and  violence  as  to  cause  the  decreased  to  leave 
the  house  from  fear  of  death  or  great  bodily 
harm;"  but  that,  as  it  appeared  that  the  hus- 
band was  a  cripple,  and  the  wife,  from  temper 
and  physique,  was  well  able  to  contend  with  him, 
it  was  error  to  refuse  to  submit  to  the  jury  the 
question  whether  such  fear  was  well-grounded 
and  reasonable.  St^e.  also.  State  v.  Preslar,  3 
Jones   Law    (N.  C.)   421. 

-I- Gore's  Case.  9  Coke,  81a.  Plowd.  575,  Beale'8 
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and  by  threats  cause  him  to  jump  from  the 
train  while  it  is  in  motion,  and  he  is  tlierebv 
killed,  they  are  guilty  of  murder.^ ^*^  If  a 
person  puts  poison  in  a  glass  of  medicine  with 
intent  to  cause  another's  death,  and  another 
innocently  takes  it  and  dies,  he  is  none  the  less 
responsible  because  the  deceased  stirred  the 
mixture  and  thereby  made  it  deadly,  and  be- 
cause  it  would  not  haye  caused  death  without 
the  stirring.^^' 

(e)  Killing  by  an  Innocent  Third  Person. 
— We  haye  seen  in  a  previous  chapter  that  a 
man  may  conmiit  a  homicide  himself  through 
the  agency  of  an  innocent  third  person,  as  by 
giving  poison  to  a  child,  or  to  an  adult  who  is 
ignorant  of  its  character,  with  directions  that 
the  latter  shall  give  it  to  another.''^^** 

236.  Casual  Connection  between  the  Act  or  Omis- 
sion of  the  Accused  and  the  Death — In  Gen- 
eral. 

A  man  is  not  responsible  for  the  death  of 

Cas.  209;  Reg.  v.  Michael.  9  Car.  &  P.  356;  Reg. 
V.  Chamberlain,  10  Cox,  C.  C.  486,  Beale's  Cas. 
187;    Harvey  v.  State,  40  Ind.  516. 

-•!♦»  Adams  v.  People,  109  111.  444,  50  Am.  Rep. 
617. 

217  Gore's  Case,  9  Coke.  81  a,  Beale's  Cas.  209. 

2iRAnte.   §   168. 
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another,  unless  it  was  caused  by  his  o^vn  act  or 
omission,  or  bv  the  act  or  omission  of  some 
other  person  for  which  he  is  responsible  under 
the  rules  stated  in  the  chapter  relating  to  prin- 
cipals and  accessaries/"^'^*  If  his  unla^vful 
act  or  omission  was  merelv  a  condition,  and 

not  a  cause  of  the  death,  he  is  not  responsi- 
ble."o 

In  a  Massachusetts  case  it  was  sought  to 
hold  one  of  a  party  of  rioters  responsible  for 
the  death  of  a  bystander  who  was  shot  by  a 
soldier  engaged  in  suppressing  the  riot,  on 
the  ground  that  it  was  a  result  of  the  unlaw- 
ful act — the  riot — in  which  he  was  engaged. 
The  court  held  that  he  was  not  responsible, 
as  the  death  was  not  caused  bv  his  act,  nor  bv 
the  act  of  any  of  the  persons  with  whom  he 
was  acting  in  concert.  The  riot  was  a  con- 
dition, and  not  a  cause  of  the  death.^^^  And 
in  a  Michigan  case,  where  a  man  was 
trampled  and  killed  by  a  horse,  after  he  had 

-•i»Ante,  §  163  et  seq. 

•iJoReg.  V.  Pocock,  5  Cox,  C.  C.  172,  Beale's 
Cas.  423;  Rex  v.  Waters,  6  Car.  &  P.  328;  Com. 
V.  Campbell.  7  Allen  (Mass.)  541.  83  Am.  Dec. 
705;  People  v.  Rockwell,  39  Mich.  503;  Reg.  v. 
Towers,  12  Cox,  C.  C.  530,  Beale's  Cas.  425. 

221  Com.   V.   Campbell,  supra. 
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been  knocked  down  bv  the  accused,  and  the 
accused  was  charged  with  manslaughter  on 
the  ground  that  his  unlawful  act  was  the 
cause  of  the  deatli,  it  was  held  that  the  tramp- 
ling by  the  horse  was  not  a  natural  conse- 
quence of  the  act  of  the  accused,  and  that  he 
was  not  responsible.^^^ 

Omission  to  Act, — The  same  principle  ap- 
plies where  a  man  is  charged  with  man- 
slaughter because  of  omission  to  act.  There 
must  have  been  a  personal  duty,  the  neglect 
of  which  has  directly  caused  death.  Thus, 
it  has  been  held  that  the  trustees  of  a  high- 
way, who  fail  to  have  the  highway  repaired, 
are  not  for  that  reason  guilty  of  the  man- 
slaughter of  a  traveler  who  is  killed  bv  rea- 
son  of  the  want  of  repair.  **In  all  the  cases 
of  indictment  f<»r  manslaughter,'"  said  Erie, 
J.,  *'  where  the  death  has  been  occasioned  bj 
omission  to  discharge  a  duty,  it  will  be  found 
that  the  duty  was  one  connected  with  life,  so 
that  the  ordinary  consequence  of  neglecting 
it  would  be  death.'^^^' 

'-*22  People  V.  Rockwell,  supra. 
223i^eg.   V.   Pocock.   5    Cox,   C.   C.    172.   Belle's 
Cas.  423. 
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237.  Contributing  Causes. 

(a)  In  General. — It  is  not  necessary  that 
the  act  or  omission  of  the  accused  shall  have 
been  the  sole  cause  of  the  death.  If  the  un- 
lawful act  or  omission  of  a  person  is  a  prox- 
imate cause  of  another's  death,  and  not  mere- 
ly a  condition,  he  is  not  relieved  from  respon- 
sibility bv  reason  of  the  fact  that  other 
causes  contributed.-"'*  Rut  if  the  death  re- 
.  suljed  solely  from  some  Independent  cause, 
and  not  from  his  act  or  omission,  he  is  not  re- 
sponsible ;  and  it  can  make  no  difference  that 
it  would  have  resulted  from  his  act  or  omis- 
sion, if  the  independent  cause  had  not  inter- 
vened.^^^  These  principles  have  been  applied 
in  a  variety  of  cases.  For  convenience  in 
treatment,  they  may  Ik»  classified  as  cases  in 
which  the  contributing  or  intervening  cause 
was  (1)  the  stat^  or  condition  of  the  deceased 
at  the  time  of  the  injury ;  {'2)  the  conduct  of 


224  Rex  V.  Martin,  5  Car.  &  P.  130:  Reg.  v. 
HoUand,  2  Mood.  &  R.  351,  Beale's  Gas.  164; 
Reg.  V.  Plummer,  1  Car.  &  K.  600;  Reg.  v.  Swln- 
daU,  2  Car.  &  K.  230,  Beale's  Cas.  167;  Reg.  v. 
Haines,  2  Car.  &  K.  368,  Beale's  Cas.  170;  Com. 
v.  Fox,  7  Gray  (Mass.)  586;  Burnett  v.  State,  14 
hea.  (Tenn.)   439. 

?26  Livingston  v.  Com.,  14  Qrat.  (Va.)  592, 
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the  deceased  af  the  time  of  the  injury;  (3) 
the  state  or  condition  of  the  deceased  after 
tlie  injury;  (4)  the  conduct  of  the  deceased 
after  the  injury;  (5)  the  act  or  omission  of 
some  third  person  before  or  at  the  time  of  the 
injury,  or  afterwards. 

(6)  State  or  Condition  of  the  Deceased  at 
the  Time  of  the  Injury, —  If  an  injury  causes 
death,  the  person  who  inflicted  it  cannot  es- 
cape responsibility  for  the  homicide  by  show- 
ing that  the  deceased,  by  reason  of  disease,  or 
drunkenness,  or  other  physical  infirmity,  as 
heart  disease,  for  example,  was  more  suscep- 
tible to  fatal  effects,  or  even  that  the  injurj' 
would  not  have  proved  fatal  except  for  his 
condition ;  and  it  can  make  no  difference  tliat 
the  accused  did  not  know  of  his  condition.-^^ 
Of  course,  if  the  disease  or  other  infirmity  of 

2^6  In  Rex  V.  Johnson,  1  Lewin,  C.  C.  164,  where 
the  deceased  had  died  from  a  blow  receiyed  in 
a  fight  with  the  accused,  it  appeared  that  he  was 
intoxicated  at  the  time,  and  a  surgeon  expressed 
the  opinion  that  the  blow  would  not  have*  caused 
his  death  if  he  had  been  sober.  Hallock,  B., 
directed  an  acquittal  on  the  ground,  as  stated 
by  him,  that  where  death  is  occasioned  partly 
by  a  blow,  and  partly  by  a  predisposing  circum- 
stance, it  is  impossible  to  apportion  the  opera- 
tion of  the  several  causes,  and  to  say  with  cer- 
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the  deceased  was  the  sole  cause  of  his  death, 
and  the  act  of  the  accused  did  not  accelerate 
it,  or  contribute  to  it  at  all,  he  cannot  be  held 
responsible.^-"  To  convict,  the  jury  must  be 
satisfied  beyond  a  reasonable  doubt  that  death 
would  not  have  occurred  at  the  time  it  did, 
except  for  the  act  of  the  accused.  If  it  is 
left  reasonably  in  doubt  whether  the  disease 
or  other  infirmity  or  the  act  of  the  accused 
was  the  cause  of  the  death,  there  must  be  an 
acquittal.^^** 


tainty   that   the   death   was   occasioned    by   any 
one  of  them  in  particular. 

This  decision,  however,  is  clearly  unsound,  and 
there  are  many  decisions  opposed  to  it.  In  Reg. 
V.  Martin,  5  Car.  &  P.  130,  it  appeared  that  the 
deceased  was  in  an  infirm  state  or  health  at  the 
time  of  the  blow  which  caused  his  death.  Parke, 
B.,  said  to  the  Jury:  "It  is  said  that  the  deceased 
was  in  a  bad  state  of  health,  but  that  is  per- 
fectly immaterial,  as,  if  the  prisoner  was  so 
unfortunate  as  to  accelerate  her  death,  he  must 
answer  for  it."  See,  also,  Reg.  v.  Plummer,  1 
Car.  &  K.  600;  Com.  v.  Fox,  7  Gray  (Mass.)  586; 
State  v.  O'Brien,  81  Iowa.  8S,  Beale's  Cas.  433. 

i!27  Reg.  v.  Davis,  IG  Cox,  C.  C.  174,  Beale's 
Cas.  171;  State  v.  O'Brien,  81  Iowa,  88,  Beale's 
Cas.  433;  Com.  v.  Fox,  7  Gray  (Mass.)  586;  Liv- 
ingston V.  Com..  H  Grat.   (Va.)  592. 

228  Com.  V.  Fox,  7  Gray  (Mass.)  586. 
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(c)  Conduct  of  the  Deceased  at  the  Time 
of  the  Injury. — If  the  act  or  omission  of  a 
person  was  the  cause,  and  not  merely  a  condi- 
tion, of  another's  death,  he  has  clearly  com- 
mitted homicide,  whatever  mav  have  been  the 
conduct  of  the  deceased  at  the  time  of  the  in- 
jury. The  homicide,  however,  may  be  ren- 
dered justifiable  or  excusable  by  the  conduct 
of  the  deceased.^^® 

(d)  Contributory  Negligence, — The  rule 
that  there  can  be  no  recovery  in  a  civil  action 
for  personal  injury  or  death  resulting  there- 
from, if  the  person  injured  or  killed  was 
guilty  of  contributory  negligence,  has  no  ap- 
plication in  prosecutions  for  homicide.^^^  If 
a  person  by  criminal  negligence,  as  by  reck- 
less driving,  or  by  exposing  poison  or  dyna- 
mite, causes  another's  death,  he  is  responsible 
therefor,  and  guilty  of  murder  or  manslaugh- 
ter, according  to  the  circumstances,  notwith- 
standing the  fact  that  the  deceased  may  have 
been  guilty  of  negligence  contributing  to  his 
death,  and  notwithstanding  the  fact  that  he 
would  not  have  been  killed  if  he  had  used  due 
care.^*^ 


229  Post,  §  275  et  seq. 

280  Ante,  §  158. 

231  Such  a  defense  as  this  was  aHowed  on  a 
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(e)  State  or  Condition  of  the  Deceased 
after  the  Injury, — If  death  results  from  an 
injury,  the  person  who  inflicted  it  is  respon- 
sible, though  the  injury  may  have  resulted  in 
disease  or  sickness,  as  gangrene  or  fever,  and 
the  disease  or  sickness  mav  have  been  the  im- 

charge  of  manslaughter  in  Reg.  ▼.  Birchall,  4 
Fost.  &  F.  1087;  but  this  view  is  wrong,  and  Is 
opposed   by   a  number  of  cases. 

In  Reg.  v.  Longbottom,  3  Cox,  C.  C.  439,  where 
the  defendants  were  Indicted  for  manslaughter  In 
negligently  driving  over  a  man  and  killing  him, 
it  was  held  that  they  were  guilty,  notwithstand- 
ing the  deceased  was  deaf,  and  was  negligently 
walking  in  the  middle  of  a  public  road  on  a  dark 
night.  "There  is  a  very  wide  difference,"  said 
Rolfe,  B.,  "between  a  civil  action  for  pecuniary 
compensation  for  death  arising  from  alleged 
negligence  and  a  proceeding  by  way  of  indict- 
ment for  manslaughter.  The  latter  is  a  charge 
imputing  criminal  negligence,  and  there  is  no 
balance  of  blame  in  charges  of  felony,  but  when- 
ever it  appears  that  death  has  been  occasioned 
by  the  illegal  act  of  another,  that  other  is  guilty 
of  manslaughter  in  point  of  law,  though  it  may 
be  that  he  ought  not  to  be  severely  punished." 
The  following  cases  are  to  the  same  effect: 
Reg.  V.  Swindall,  2  Car.  &  K.  230,  Beale's  Cas. 
167;  Reg.  v.  Kew,  12  Cox,  C.  C.  S55,  Beale's  Cas. 
165;  Reg.  v.  Dalloway,  2  Cox,  C.  C.  273,  Beale's 
Cas.  165;  Reg.  v.  Desvlgnes,  70  L.  T.  76;  Belk 
V.  People,  125  111.  584. 
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mediate  cause  of  death,  for  in  such  a  case  the 
death  is  traceable  to  the  injury  as  a  proxi- 
mate cause.^^^  If,  however,  the  disease  or 
sickness  was  not  caused  by  the  injury,  but  re- 
sulted from  some  independent  cause,  the  per- 
son who  inflicted  the  injury  is  not  responsi- 
ble, even  though  it  be  conceded  that  the  in- 
jury would  have  caused  death  if  the  inde- 
pendent cause  had  not  intervened.^^* 

(/)  Conduct  of  the  Deceased  after  the  In- 
jury.— If  a  person  injures  another,  and  the 
injury  causes  death,  he  is  responsible  for  the 
homicide,  though  the  injury  may  not  have 
been  in  its  nature  necessarily  mortal,  but  may 
have  become  so  because  of  misconduct  or  neg- 
lect on  the  part  of  the  deceased,  as  because  of 
failure  or  refusal  to  procure  medical  treat- 
ment, or  to  submit  to  a  surgical  o])eration,  or 
because  of  imprudent  exposure,  or  the  use  of 
intoxicating  liquors.^^'*     In  an  English  case 

282  1  Hale,  P.  C.  428;  Reg.  v.  HoHand,  2  Mood. 
&  R.  351,  Beale's  Cas.  164;  Rex  v.  Tye,  Rusb.  & 
R.  345;  Burnett  v.  State,  14  Lea  (Tenn.)  439. 
It  has  been  so  held,  for  example,  where  a  wound 
resulted  in  lockjaw,  and  the  lockjaw  ultimately 
caused  death.     Reg.  v.  Holland,  supra. 

283  Livingston  v.  Com.,  14  Grat.  (Va.)  592. 

234  1  Hale,  P.  C.  428;  Rex  v.  Rew,  J.  Kelyng,  26, 
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the  deceased  was  severely  cut  by  the  accused 
across  the  finger  by  an  iron  instrument,  and 
refused  to  have  the  finger  amputated.  At  the 
end  of  a  fortnight  lockjaw  came  on,  and  the 
finger  was  then  amputated,  but  it  was  too  late, 
and  the  lockjaw  ultimately  caused  his  death. 
The  surgeon  was  of  the  opinion  that  early  am- 
putation would  probably  have  saved  the  life 
of  the  decased,  but  it  was  nevertheless  held 
that  the  accused  was  responsible.^** 

(g)  Acts  or  Omissions  of  Third  Persons — 
(i)  In  General, — If  a  person  inflicts  a 
wound,  or  is  other^vise  guilty  of  any  criminal 
act  or  omission,  and  such  act  or  omission  is  a 

Beale's  Gas.  163;  Reg.  v.  HoUand,  2  Mood.  &  R. 
351,  Beale's  Gas.  164;  State  v.  Morphy,  33  Iowa, 
270,  11  Am.  Rep.  122;  Gom.  v.  Hackett,  2  AUen 
(Mass.)   136. 

285  Reg.  V.  HoUand,  supra.  In  Rex  v.  Raw,  J. 
Kelyng,  26,  Beale's  Gas.  163,  it  was  decided  as 
early  as  the  year  1662  that  "if  one  gives  wounds 
to  another  who  neglects  the  cure  of  them,  or  is 
disorderly,  and  doth  not  keep  the  rule  which 
a  person  wounded  should  do,  yet,  if  he  die,  it  Is 
murder  or  manslaughter,  according  as  the  case 
is  in  the  person  who  gave  the  wounds,  because, 
if  the  wounds  had  not  been,  the  man  had  not 
died;  and  therefore  neglect  or  disorder  in  the 
person  who  received  the  wounds  shall  not  excuse 
the  person  who  gave  them." 
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rau.se  of  the  death  of  another,  he  is  not  reliev- 
ed from  responsibility  for  the  homicide  by 
the  fact  that  the  unlawful  act  or  omission  of 
a  third  person  also  contributed  to  cause  the 
death,  or  would  itself  have  caused  the  death. 
He  is  not  responsible,  however,  if  the  act  or 
omission  of  a  third  person  was  the  sole  cause 
of  the  death,  even  though,  but  for  it,  his  own 
act  or  omission  would  have  resulted  fatallv.^^® 
Tf  a  man  wounds  another,  and  the  wound 
causes  death,  he  is  responsible  for  the  homi- 
cide, though  another  wound,  which  would 
have  proved  fatal,  had  previously  been  inflict- 
ed by  another.  But  in  such  a  case  the  per- 
son who  inflicted  the  first  wound,  if  he  was 
not  acting  in  concert  with  the  person  who  in- 
flicted the  second,  is  not  guilty.^^" 

//  the  criminal  nerjligence  of  a  person  op- 
erates directly  to  cause  another's  death,  he  is 
none  the  less  responsible  because  the  negli- 
gence of  a  third  person  contributed.^^® 

{2)   Act   or  Ncfjligence   of   Physician    or 


280  Reg.  V.  Haines,  2  Car.  &  K.  368,  Beale's 
Cas.  170:  Reg.  v.  Davis.  15  Cox,  C.  C.  174,  Beale's 
Cas.  171;  People  v.  Ah  Fat,  48  Cal.  61;  Fisher 
V.  State,  10  Lea  (Tenn.)   151. 

5^37  People  V.  Ah  Fat,  supra. 

-^?^Reg.  V.   Swindall,   2   Car.   &   K.  230,  Beale'a 
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Surgeon, — Persons  accused  of  murder  or 
maiislaiightor  have  frequently  sought  to  es- 
cape responsibility  for  the  homicide  on  the 
ground  that  it  was  caused  by  the  act  of  a  phy- 
sician or  surgeon  in  administering  chloroform 
or  performing  an  operation,  or  by  his  unskill- 
fulness  or  neglect  in  treating  the  deceased. 
This  defense,  however,  will  not  generally  pre- 
vail. It  has  repeatedly  l)een  held,  and  it 
must  be  regarded  as  settled,  that  when  a  sur- 
gical operation  is  performed  or  chloroform 
administered  in  a  proper  manner,  and  under 
circumstances  which  render  it  necessary,  in 
the  opinion  of  competent  surgeons,  upon  one 
who  has  received  a  dangerous  wound,  though 
the  woimd  mav  not  be  necessarily  mortal  in 
Itself,  and  the  operation  is  ineffectual  to  save 
the  life  of  the  patient,  or  it  or  the  chloroform 
is  itself  the  inmiediate  cause  of  the  patient's 
death,  the  person  who  gave  the  wound  is  nev- 
ertheless responsible  for  the  consequences.^^* 

Cas.  167;  Reg.  v.  Haines,  2  Car.  &  K.  368.  Beale's 
Cas.  170. 

'-58»Reg.  V.  Davis,  15  Cox,  C.  C.  174,  Beale's 
Cas.  171;  McAUister  v.  State,  17  Ala.  434,  52 
Am.  Dec.  180;  State  v.  Bantley,  44  Conn.  537, 
26  Am.  Rep.  486;  State  v.  Morphy,  33  Iowa, 
270,  11  Am.  Rep.  122;   Com.  v.  McPike,  3  Cush. 
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Nor  is  he  relieved  from  responsibility  by  the 
mere  fact  that  improper  or  unskillful  treat- 
ment or  negligence  on  the  part  of  the  physi- 
cian or  surgeon  contributed  to  cause 
(leath.^*^  If  it  appears,  however,  that  im- 
proper treatment  was  the  sole  cause  of  death, 
the  person  who  gave  the  wound  is  not  respon- 
sible.2^1 

238.  Lapse  of  Time  between  Injury  and  Death. 

To  render  one  responsible  for  a  homicide 
because  of  a  wound  or  other  injury  inflicted 
by  him,  the  death  must  occur  within  a  year 

(Mass.)  181,  50  Am.  Dec.  727;  Crum  v.  State, 
64  Miss.  1,  60  Am.  Rep.  44  (overniling  McBeth 
V.  State,  50  Miss.  81).  See,  also,  Reg.  v.  Johnson,  ' 
1  Lewin.  C.  C.  164;  Jleg.  v.  Minnock,  1  Craw.  & 
D  45;  Reg.  v.  Lee,  4  Post.  &  F.  63;  U.  S.  v. 
Warner,  4  McLean.  463,  Fed.  Cas.  No.  16,643; 
Parsons  v.  State,  21  Ala.  300;  Bowles  v.  State, 
58  Ala.  335;  Kee  v.  State,  28  Ark.  155;  Coffman 
V.  Com..  10  Bush.  (Ky.)  495;  State  v.  Scott,  12 
La.  Ann.  274;  State  v.  Baker,  1  Jones  (N.  C.) 
267;  Com.  v.  Green,  1  Ashm.  (Pa.)  289. 

240  Reg.  V.  Davis,  15  Cox,  C.  C.  174.  Beale's 
Cas.  171;  Com.  v.  Hackett,  2  Allen  (Mass.)  136; 
Parsons  v.  State,  21  Ala.  300. 

2411  Hale,  P.  C.  428;  Reg.  v.  Cheverton,  2 
Fost.  &*  F.  833;  Harvey  v.  State,  40  Ind.  516; 
State  v.  Morphy,  33  Iowa,  270,  11  Am.  Rep.  122; 
Com.  V.  Hackett,  2  Allen  (Mass.)  136. 
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and  a  day.  If  it  does  not,  the  law  conclusive- 
ly presumes  that  the  death  was  due  to  some 
other  cause.^*^ 

(B)   Murder  at  Common  Law. 

239.  Definition. — Murder  is  tlie  unlawful  killing 
of  a  liuman  being  witli  malice  aforetliought,  ex- 
press or  implied.243 

Tliere  is  express  malice — ^tlie  homicide  not  be- 
ing Justifiable  or  excusable,  and  not  being  com- 
mitted under  extenuating  circumstances  reducing 
it  to  manslaughter — 

1.  When  there  is  an  actual  intent  to  cause  the 

death  of  the  person  killed. 

2.  When  there  is  an  actual  intent  to  cause  the 

death  of  any  other  person. 
Malice  is  implied,  with  the  same  exceptions — 
1.  When   there   is  an   actual    intent  to   inflict 
great  bodily  harm. 


242  3  Inst.  53;  2  Hale.  P.  C.  179;  1  Hawk.  P.  C. 
c.  23;  State  v.  Orrell,  1  Dev.  (N.  C.)  139,  17  Am. 
Dec.  563;  People  v.  Arc,  6  Cal.  207;  People  v. 
Kelly,  6  Cal.  210;  State  v.  Mayfleld,  66  Mo.  M5; 
Hardin  v.   State,  4  Tex.  App.  355,  370. 

243  Murder  is  committed,  said  Lord  Coke, 
"when  a  person  of  sound  memory  and  discretion 
unlawfully  killeth  any  reasonable  creature  in  be- 
ing, and  under  the  king's  peace,  with  malice 
aforethought,  either  express  or  implied."  3  Inst. 
47.  See,  also,  4  Bl.  Coram.  195;  1  Hale,  P.  C. 
451;  Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep. 
320;  Bivens  v.  State,  11  Ark.  455;  Com.  v.  Web- 
ster, 5  Cush.   (Mass.)   295,  52  Am.  Dec.  711. 
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2.  When  an  act  i8  willfully  done  or  a  duty  will- 

fully omitted,  and  the  natural  tendency  of 
the  act  or  omission  Is  to  cause  death  or 
great  bodily  harm. 

3.  Subject,  perhaps,  to  some  limitations,  when 

a  homicide  is  committed,  though  uninten- 
tionally, in  an  attempt  to  commit  or  the 
commission  of  some  other  felony. 

4.  When  a  homicide  is  committed,  though  un- 

fntentionally,  in  resisting  a  lawful  arrest, 
or  in  obstructing  an  officer  in  his  attempt 
to  suppress  a  riot  or  affray. 

240.  Malice  Aforethought. 

(a)  In  OeneraJ, — The  distinguishing 
characteristic  of  murder  is  malice  afore- 
thought.^** When  it  exists,  the  homicide  is 
always  murder.  When  it  does  not  exist,  the 
homicide  cannot  be  murder,  but  is  either 
manslaughter,  or  else  is  justifiable  or  excusa- 
ble. The  expression  "malice  aforethought" 
is  very  technical,  and  cannot  be  taken  in  the 
ordinary  sense  of  the  term  "malice.''  It 
must  be  construed  according  to  the  decided 
cases,  which  have  given  it  a  meaning  diifer- 
ent  from  that  which  might  be  supposed.     It 


244  "The  kiUing  must  be  with  malice  afore- 
thought, to  make  it  the  crime  of  murder.  This 
is  the  grand  criterion  which  now  distinguishes 
murder  from  other  killing/'     4  Bl.  Comm.  198. 
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does  not  necessarily  mean  anger,  hatred,  or 
ill-will,  but,  as  we  shall  see  in  subsequent  sec- 
tions, includes  many  other  unlawful  or 
wrongful  motives  or  conditions  of  mind. 
Chief  Justice  Shaw  said  in  the  celebrated 
Webster  Case  that  it  is  not  confined  to  ill- 
will  towards  one  or  more  individual  persons, 
but  is  intended  to  denote  "an  action  flowing 
from  any  wicked  and  corrupt  motive, — a 
thing  done  malo  animo, — where  the  fact  has 
been  attended  with  such  circumstances  as 
carry  in  them  the  plain  indications  of  a  heart 
regardless  of  social  duty,  and  fatally  bent 
on  mischief."^** 

(b)  Deliberation  and  Premeditation. — 
Where,  by  statute,  murder  is  divided  into 
degrees,  deliberation  and  premeditation  are 
generally  made  essential  to  murder  in  the 
first  degree.^*®     The  common  law,  however, 

246  Com.  V.  Webster,  5  Gush.  (Mass.)  295,  52 
Am.  Dec.  711.  See,  also.  4  Bl.Gomm.  198;  Fost. 
G.  L.  256;  Reg.  v.  Seme,  16  Gox,  G.  G.  311,  Beale's 
Gas.  465;  State  v.  Smith,  2  Strob.  (S.  G.)  77.  47 
Am.  Dec.  589,  Beale's  Gas.  468;  Gom.  y.  Drum, 
58  Pa.  St.  9,  19;  State  v.  Douglass.  28  W.  Va.  297; 
Mc Adams  v.  State,  25  Ark.  405;  State  v.  Ghavis, 
80  N.  G.  353. 

2*«PoBt,  §  253. 


494  CRIMES 

recognizes  no  degrees  of  murder,  and,  to 
constitute  murder  at  conmion  law,  delibera- 
tion and  premeditation  are  not  necessary. 
In  other  words,  the  "malice  aforethought" 
required  by  the  common  law  need  not  exist 
for  any  length  of  time  l)efore  the  killing, 
but  it  is  sufficient  if  it  exists  at  the  time  of 
killing.  It  may  arise  simultaneously  with 
the  act  which  causes  death.^*"  Provoking 
language,  as  w^e  shall  see,  is  not  sufficient 
provocation  to  reduce  an  intentional  killing 
to  manslaughter.  Therefore,  if  a  man,  when 
provoked  by  insulting  words,  immediately 
revenges  himself  by  the  use  of  a  deadly  wea- 
pon, and  death  ensues,  there  is  malice  afore- 
thought, and  the  homicide  is  murder.  It  is 
none  the  less  malice  aforethought  liecause  the 
act  is  done  suddenly  and  without  delibera- 
tion  or  premeditation.^*®     "The  law,"  said 


24TCom.  V.  Webster,  5  Cush.  (Mass.)  295.  52 
Am.  Dec.  711;  McMillan  v.  State,  35  Ga.  54; 
State  V.  Anderson,  2  Overt.  (Tenn.)  6,  5  Am. 
Dec.  648;  McAdams  v.  State,  25  Ark.  405;  State 
V.  Decklotts,  19  Iowa,  447;  Peri  v.  People,  65  111. 
17;  Lelghton  v.  People,  88  N.  Y.  117,  Beale's 
Cas.  472;  State  v.  Moore,  69  N.  C.  267;  Green  v. 
State,  13  Mo.  382. 

248  Com.  V.  Webster,  supra.    It  was  said  in  this 
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the  Tennessee  court,  ^Tcnows  no  specific  time 
within  which  an  intent  to  kill  must  be 
formed  so  as  to  make  it  murder.  If  the  will 
accompanies  the  act,  a  moment  antecedent  to 
the  act  itself  which  causes  death,  it  seems  to 
be  as  completely  sufficient  to  make  the  of- 
fence murder  as  if  it  were  a  day  or  any 
other  time.''  ^49 

(c)  Express  and  Implied  Malice. — From 
a  very  early  day  malice  has  been  divided  into 
express  and  implied  malice.^*^  This  dis- 
tinction has  been  criticised  on  the  ground 
that  malice  must  of  necessity  always  be  in- 
case: "It  is  not  the  less  malice  aforethought, 
within  the  meaning  of  the  law,  because  the  act 
is  done  suddenly  after  the  intention  to  commit 
the  homicide  is  formed.  It  is  sufficient  that  the 
malicious  intention  precedes  and  accompanies 
the  act  of  homicide.  It  is  manifest,  therefore, 
that  the  words  'malice  aforethought'  in  the  de- 
scription of  murder  do  not  imply  deliberation, 
or  the  lapse  of  considerable  time  between  the 
malicious  intent  to  take  life  and  the  actual  exe- 
cution of  that  intent,  but  rather  denote  purpose 
and  design,  in  contradistinction  to  accident  and 
mischance." 

240  State   V.   Anderson,   2    Overt.    (Tenn.)    6,   5 
Am.  Dec.  648. 

250  4  Bl.  Comm.  198,  199;   1  Hale,  P.  C.  451. 
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ferred  from  the  circumstances,  and  is  there- 
fore always  implied.  In  a  sense,  this  is 
true,  but  it  is  not  sufficient  reason  for  not 
recognizing  the  distinction  as  it  has  been  un- 
derstood in  the  law  of  homicide.  It  is  con- 
venient, and,  if  properly  understood,  it  is 
not  misleading.  It  is  expressly  recognized 
by  the  statutes  in  some  states    in    dividing 

4 

murder  into  degrees.  By  express  malice  is 
meant  an  actual  intention  to  kill.  It  exists 
whether  the  intention  be  to  kill  the  person 
who  is  killed,  or  to  kill  some  other  person.^^* 
Implied  malice  exists  when  there  is  no  actual 
intent  to  kill  any  person,  but  death  is  caused 
by  conduct  which  the  law  regards  as  show- 
ing such  an  abandoned  state  of  mind  as  to 
be   equivalent   to   an   actual    intent   to   kill. 


261  "Express  malice,"  says  Blackstone,  "Is  when 
one,  with  a  sedate  and  deliberate  mind,  and 
formed  design,  doth  kill  another,  which  formed 
design  Is  evidenced  by  external  circumstances, 
discovering  that  inward  Intention,  as  lying  in 
wait,  antecedent  menaces,  former  grudges,  and 
concerted  schemes."  4  Bl.  Comm.  198.  And 
see  McCoy  v.  State,  25  Tex.  33,  78  Am.  Dec.  520; 
McWhirfs  Case,  3  Grat.  (Va.)  594,  46  Am.  Dec, 
196, 
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From   such  conduct   the   law    implies   mal- 
ice.-**- 

241.  Actual  Intent  to  Kill. 

(a)  In  General, — Whenever  an  account- 
able man  kills  another  intentionally,  he  is 
guilty  of  murder  with  express  malice  unless 
the  killing  is  justifiable  or  excusable,^^^  or 
unless  there  are  such  circumstances  of  provo- 
cation as  will  reduce  the  honiicido  to  man- 
slaughter.-'^'' And  if  a  man  voluntarily  and 
willfully  does  an  act,  the  natural  and  prob- 
able consequence  of  which  is  to  cause  an- 
other's death,  an  intent  to  kill  will  be  pre- 
sumed.2^^ 

(6)  Killing  a  Person  not  Intended, — 
The  same  is  true  if  a  man  kills  one  person 
when  he  intends  to  kill  another.  If  a  man 
shoots  at  one  person  with  intent  to  kill  him, 

''i52See  Hadley  v.  State,  55  Ala.  31.  Beale's 
Cas.  468.    See,  also,  ante,  §  62,  and  notes  thereto. 

238  Post,  §  266  et  seq. 

264  Post,  §  256  et  seq. 

2SG  No  principle  is  better  settled  in  the  criminal 
law  than  the  principle  that  "a  person  must  be 
presumed  to  intend  to  do  that  which  he  volun- 
tarily and  willfully  does  in  fact  do,  and  that  he 
must  intend  all  the  natural,  probable,  and  usual 
consequences  of  his  own  acts."  Per  Chief  Jus- 
tice Shaw  in  Com.  v.  Webster,  5  Cush.  (Mass.) 
295,  52  Am.  Dec.  711.    See  ante,  §  58;  post,  §  244. 
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and  unintentionally  kills  another,  or  sets 
poison  for  one  person  and  another  drinks  it 
and  dies,  it  is  murder  with  express  malice 
of  the  person  killed,  even  though  he  be  a 
friend.*^"  The  intention  need  not  even  be 
to  kill  any  particular  person.  It  is  murder 
to  willfully  shoot  into  a  crowd,  or  to  do  any 
other  dangerous  act,  with  a  general  intent  to 
kill  or  inflict  great  bodily  harm.^^" 

a.-.oi  Hale,  P.  C.  466;  Gore's  Case,  9  Coke,  81a. 
Beale's  Cas.  209;  Rex  v.  Plummer,  12  Mod.  627; 
Saunders'  Case,  2  Plowd.  473;  GoUiher  v.  Com., 
2  Duv.  (Ky.)  163,  87  Am.  Dec.  493;  State  v. 
Smith,  2  Strob.  (S.  C.)  77,  47  Am.  Dec.  589, 
Beale'8  Cas.  468:  State  v.  Raymond,  11  Nev.  98; 
Angen  V.  State,  36  Tex.  542,  14  Am.  Rep.  380; 
Johnson  v.  State,  92  Ga.  36;  Durham  v.  State, 
70  Ga.  264;  State  v.  Montgomery,  91  Mo.  52; 
Wareham  v.  State,  25  Ohio  St.  601.  See,  also. 
Reg.  V.  Latimer,  16  Cox,  C.  C.  70,  Beale's  Cas.  217. 

If  two  persons  engage  in  a  duel,  and  one  acci- 
dentally kills  a  bystander,  he  is  guilty  of  the 
murder  of  the  bystander.  State  v.  Raymond.  11 
Nev.  98. 

If  a  person  attempts  to  poison  one  person, 
and  unintentionally  poisons  and  kills  another, 
he  is  guilty  of  the  murder  of  the  latter.  Saun- 
ders' Case,  2  Plowd.  474;  State  v.  Fulkerson. 
PhU.   (N.  C.)   233. 

257 1  Hawk.  P.  C.  c.  29.  §  12;  1  Hale,  P.  C.  275; 
Reg.   V.   Fretwell,  Leigh   &   C.   443,   9   Cox,   C.  C. 
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242.  Absence  of  Actual  Intent  to  Kill-^ln  General. 
One  may  be  giiilty  of  murder  at  common 
law,  though  there  may  have  been  no  actual 
intent  to  kill.  Whether  or  not  the  oflFense  is 
murder  depends  upon  the  nature  and  extent 
of  the  injury  or  wrong  actually  intended.  It 
has  been  said  that  there  are  really  only  four 
cases  in  which  an  unintentional  killing  will 
constitute  murder, — only  four  cases,  that  is, 
in  which  the  law  will  imply  malice  where 
there  was  no  actual  intent  to  cause  death. 
These  are:  (1)  Cases  in  which  there  was 
an  intent  to  inflict  great  bodily  harm;  (2) 
cases  in  which,  conceding  that  there  was  no 
actual  intent  to  injure,  an  act  was  done  or 
duty  omitted  willfully,  and  without  justifica- 
tion or  excuse,  the  natural  tendency  of 
which  was  to  cause  death  or  great  bodily 
harm;  (3)  cases  in  which  the  death  was 
caused  while  engaged  in  the  commission  of, 
or  attempt  to  commit,  some  other  felony; 
and  (4)  cases  in  which  the  death  was  caused 

471;  Goniher  v.  Com.,  2  Duv.  (Ky.)  163,  87  Am. 
Dec.  493;  Hopkins  v.  Com.,  50  Pa.  St.  9;  Dun- 
away  V.  People,  110  111.  333,  51  Am.  Rep.  686; 
Herrln  v.  State,  33  Tex.  638;  Robinson  v.  State, 
54  Ala.  86;  Presley  v.  State,  59  Ala.  98. 
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while  resisting  a  lawful  arrest,  or  obstruct- 
ing an  officer  in  an  attempt  to  suppress  a 
riot  or  allray.  A  homicide  unintentionally 
committed  in  doing  an  unlawful  act  not 
coming  within  any  of  these  cases  is  gener- 
ally involuntary  manslaughter,  ^^*  or  not 
punishable  at  all,  and  is  not  murder.^®® 
243.  Intention  to  Inflict  Great  Bodily  Harm. 

All  the  authorities  agree  that,  where  death 
is  caused,  though  unintentionally,  by  an  act 
done  with  intent  to  inflict  great  bodily  harm, 
and  without  justification  or  excuse,  nor  un- 
der circumstances  reducing  the  homicide  to 
manslaughter,  it  is  murder.  The  intent 
shows  such  a  disregard  of  consequences  that 
the  law  implies  malice,  and  it  is  no  de- 
fense in  such  a  case  to  sav  that  there  was  no 
intent  to  kill.^***^  Thus,  killing  a  person  by 
cruel  torture,  wantonly  inflicted,  and  caus- 
ing grievous  bodily  injury,  is  murder,  even 
conceding  that  there  was  no  intent  to  cause 
death.2«i 


258  Post,  §  262  et  seq. 

259  See  Wellar  v.  People,  30  Mich.  16. 

260  See  Fost.  C.  L.  259;  1  Hale,  P.  C.  491;  State 
V.  Hoover,  4  Dev.  &  B.   (N.  C.)  365,  34  Am.  Dec. 
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244.  Acts  or  Omissions  Tending  to  Cause  Death 
or  Great  Bodily  Harm. 

(a)  In  Oeneral, — It  is  also  settled  that, 
if  death  is  caused  by  a  willful  act  or  omis- 
sion, the  natural  tendency  of  which  is  to 
cause  death  or  great  bodily  harm,  the  homi- 
cide is  murder  unless  justifiable  or  excusa- 
ble, or  reduced  to  manslaughter  by  exten- 
uating circumstances.  An  intent  to  kill  or 
inflict  great  bodily  harm  will  be  implied  as 
a  matter  of  law,  and  without  inquiry  into 
the  actual  intent,  on  the  principle  that  a  man 
is  to  be  presumed  to  have  intended  the  natu- 
ral and  probable  consequences  of  his  volun- 
tary acts.  And  it  can  make  no  difference  in 
such  a  case  that  the  act  was  done  in  sudden 
anger  or  in  recklessness,  and  without  an  ac- 
tual intent  to  kill.^®^  Thus,  it  is  murder  at 
common  law  to  kill  a  person  by  willfully  rid- 
ing   an    unruly    and    vicious    horse    into    a 

383;    McWhlrt'8  Case,  3  Grat.   (Va.)   594.  46  Am. 
Dec.  196. 

2ei  State  v.  Hoover,  4  Dev.  &  B.  (N.  C.)  365, 
34  Am.  Dec.  383. 

•-*«2  Grey's  Case,  J.  Kelyng,  64,  Beale's  Cas.  463; 
Reg.  v.  Seme,  16  Cox,  C.  C.  311,  Beale's  Cas.  465; 
WeUar  v.  People,  30  Mich.  16;  State  v.  Smith,  2 
Strob.   (S.  C.)   77,  47  Am.  Dec.  589,  Beale's  Cas. 
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crowd,^®*  or  by  willfully  throwing  a  missile 
from  the  roof  of  a  building  into  a  crowded 
street.^®*  So,  if  the  warden  of  a  prison  un- 
necessarily takes  a  prisoner  to  a  house  in 
which  there  is  a  case  of  smallpox,  know^ing 
this  fact,  and  knowing  that  the  prisoner  has 
never  had  the  disease,  and  desires  not  to  be 
exposed  to  it,  and  the  prisoner  catches  the 
disease  and  dies,  the  warden  is  guilty  of  mur- 
der.^®^  If  a  man  deliberately  shoots  in  the 
direction  of  another,  who  is  within  shooting 
distance,  and  kills  him,  he  is  guilty  of  mur- 
der, whether  he  intended  to  hit  him  or  not. 
He  cannot  escape  responsibility  by  showing 
that  he  merely  intended  to  frighten  him,  or 
to  cause  his  horse  to  throw  him,  etc.^®® 
(b)   Use   of  a  Deadly   Weapon, — In   ac- 


468;  Hadley  v.  State,  55  Ala.  31,  Beale's  Cas.  469; 
Adams  v.  People,  109  III.  444,  50  Am.  Rep.  617; 
McMillan  v.  State,  35  Ga.  54;  State  v.  Hoover, 
4  Dev.  &  B.  (N.  C.)  365,  34  Am.  Dec.  383;  Lewis 
V.  State,  72  Ga.  164. 

268  1  Hale,  P.  C.  476. 

264  Boles  V.  State,  9  Smedes  &  M.  (Miss.)  284. 
26B  Castell  V.  Bambridge,  2  Strange,  854,  Beale's 
Cas.  420. 

266  state  V.  Smith,  2  Strob.   (S.  C.)   77.  47  Am. 
Dec.  589,  Beale's  Cas.  468. 
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cordance  with  this  principle,  the  willful  u«e 
of  a  deadly  weapon  iii)on  another  without 
justification,  excuse  or  extenuating  circum- 
stances is  universally  recognized  as  showing 
malice.  Thus,  in  a  leading  English  case, 
a  blacksmith,  who  in  a  fit  of  sudden  anger 
struck  his  servant  on  the  head  with  an  iron 
bar,  and  kill(»d  him,  was  held  guilty  of  mur- 
der, whether  he  actually  intended  to  kill  or 
uot.2«' 

To  bring  a  case  within  the  operation  of 
this  rule,  the  weapcni  must  be  a  deadly  one, 
either  in  its  nature  or  in  the  manner  in 
which  it  is  used.  Where  the  instrument 
used  is  not  one  likely  to  cause  death  or  great 
lH)dilv  harm,  as  where  one  strikes  another 
with  his  fist,  or  with  a  small  stick  or  stone, 
or  kicks  him,  the  killing  is  manslaughter 
oidy,  in  the  al)sence  of  an  actual  intent  show- 


w  Grey's  Case.  J.  Kelyng,  64,  Beale's  Cas.  463. 
And  see  McMIUan  v.  State,  35  Ga.  54;  Hadley 
y.  State,  55  Ala.  31,  Beale's  Cas.  469;  State  v. 
Decklotts,  19  Iowa,  447;  State  v.  Musiek,  101  Mo. 
260;  Palmore  v.  State,  29  Ark.  248:  Murphy  v. 
People,  9  Colo.  439;  People  v.  Barry,  31  Cal.  357; 
Beauchamp  v.  State.  6  Blackf.  (Ind.)  300;  Clem 
V.  State,  31  Ind.  480;  Davison  v.  People,  90  lU. 
221;    Hard    v.    People,    25    Mich.    405;    Evans    v. 
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iiig  a  felonious  2)iirpose.  A  felonious  in- 
tent in  such  cases  will  not  be  implied,  but 
must  be  clearly  proved.-^^     A  common  as- 


State.  44  Miss.  762;  State  v.  Evans,  65  Mo.  574; 
State  V.  Thomas,  98  N.  C.  599,  2  Am.  St.  Rep. 
351;   State  v.  Douglass,  28  W.  Va.  297. 

268  Wild's  Case,  2  Lewin,  C.  C.  214,  Beale's  Cas. 
347  (where  a  man  kicked  another  in  ejecting 
him  from  his  house) ;  Turner's  Case,  1  Ld.  Raym. 
143  (where  a  servant  was  hit  on  the  head  with 
a  clog);  Rex  v.  Kelly,  1  Mood.  C.  C.  113  (where 
it  was  uncertain  whether  the  deceased  was 
killed  by  a  blow  with  the  fist,  which  threw  him 
upon  a  brick,  or  by  a  blow  from  a  brick) ;  Wellar 
V.  People,  30  Mich.  15  (where  a  man  struck  his 
wife  with  his  fist,  and  perhaps  kicked  her) ;  State 
V.  Jarrott,  1  Ired.  (N.  C.)  76  (where  the  blow 
causing  death  was  given  with  a  stick*).  See,  also, 
Darry  v.  People,  10  N.  Y.  120;  Com.  v.  Fox,  7 
Gray  (Mass.)  585;  State  v.  McNab,  20  N.  H.  160; 
State  V.  Smith,  32  Me.  369;  Williams  v.  State, 
81  Ala.  1;  Sylvester  v.  State,  71  Ala.  17. 

A  familiar  illustration  is  in  the  case  of  death 
caused  in  a  prize  fight,  which  is  held  to  be  man- 
slaughter only,  unless  an  actual  intent  to  kill 
or  infiict  great  bodily  harm  is  shown.  1  East, 
P.  C.  270;  Rex  v.  Murphy,  6  Car.  &  P.  103;  Rex 
V.  Hargrave,  5  Car.  &  P.  170.  A  stick  or  pocket 
knife  may  be  a  deadly  weapon.  It  is  so,  if  of 
such  a  size,  or  used  in  a  way,  as  to  be  likely  to 
cause  death.  Sylvester  v.  State,  71  Ala.  17; 
State  V.  West,  6  Jones  (N.  C.)   505. 
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sault  which  is  not  committed  with  a  deadly 
weapon,  nor  under  such  circumstances  as  to 
naturally  cause  death  or  great  bodily  harm, 
will  not  supply  the  element  of  malice  neces- 
sary to  constitute  murder,  where  there  is  no 
actual  intent  to  kill.  This  distinction  is 
clearly  brought  out  by  Judge  Campbell  in 
a  Michigan  case.  ^*Tt  is  not  necessary  in 
all  cases,"  he  said,  ^^that  one  held  for  murder 
must  have  intended  to  take  the  life  of  the 
l)erson  he  slays  by  his  wrongful  act.  It  is 
not  alwavs  necessary  that  he  must  have  in- 
tended  a  personal  injury  to  such  person. 
But  it  is  necessarv  that  the  intent  with  which 
he  acted  shall  be  equivalent  in  legal  char- 
acter to  a  criminal  purpose  aimed  against 
life.  Generally,  the  intent  must  have  been 
to  commit  either  a  specific  felony,  or  at  least 
an  act  involving  all  the  wickedness  of  a  fel- 
ony. And,  if  the  intent  be  directly  to  pro- 
duce a  bodily  injury,  it  must  be  such  an  in- 
jury as  may  be  expected  to  involve  serious 
consequences,  either  j)eriling  life  or  leading 
to  great  bodily  harm.  There  is  no  rule  rec- 
ognized as  authority  which  will  allow  a  con- 
viction of  murder  where  a  fatal  result  was 
not  intended,  unless  the  injury  intended  was 
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one  of  a  very  serious  character,  which  might 
naturally  and  coninionly  involve  loss  of  life 
or  grievous  mischief.  Every  assault  involves 
bodily  liarni.  But  any  doctrine  which  would 
hold  everv  assailant  as  a  murderer  where 
death  follows  his  act  would  be  barbarous 
and  unreasonable.  *  *  *  Tn  general,  it 
has  been  held  that,  whore  the  assault  is  not 
committed  with  a  deadly  weapon,  the  in- 
tent must  be  clearlv  felonious,  or  the  death 
will  subject  only  to  the  charge  of  man- 
slaughter. The  presum])tion  arising  from 
the  character  of  the  instrument  of  violence 
is  not  conclusive  either  way,  but,  where  such 
weapons  are  used  as  do  not  usually  kill,  the 
deadly  intent  ought  to  be  left  in  no  doubt. 
There  are  cases  on  record  where  death  by 
kicking  and  beating  has  been  held  to  war- 
rant a  verdict  of  murder,  the  murderous  in- 
tent being  found.  But  where  there  w^as  no 
such  intent,  the  ruling  has  been  otherwise. 
*  *  '^'  Where  the  weapon  or  implement 
used  is  not  one  likelv  to  kill  or  to  maim, 
the  killing  is  held  to  be  manslaughter,  un- 
less there  is  an  actual  intent  which  shows  a 
felonious  purpose."  ^^^ 

■jtiu  Wellar  v.  People,  30  Mich.  16. 
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(c)  Assmdt  with  the  II a f ids  or  Feet 
Only, — Ordinarily,  where  an  assault  is  made 
with  the  hands  or  feet  only,  and  without  a 
deadly  weapon,  and  death  results  therefrom, 
the  killing  will  not  amount  to  murder,  but 
will  be  manslaughter  only.-'^  But  an  as- 
sault mav  l>e  made  with  the  fists  or  feet  in 
such  a  manner  that  the  law  will  imply  the 
malice  necessary  to  constitute  nuirder. 
Thus,  if  a  strong  man  should  strike  or  kick 
a  very  young  infant,  or  should  intentionally 
kick  a  grown  person  in  a  vital  spot,  as  in 
the  temple,  the  natural  result  of  such  an 
act  would  be  to  kill,  or  at  the  least  to  in- 
flict great  bodily  harm,  and  the  felonious 
intent  should  lie  j)resumed.^'* 

(d)  Setting  Fire  to  a  Building, — On  the 
principle  stated  above,  a  man  is  guilty  of 
murder  if  he  willfully  sets  fire  to  a  building 
in  which  he  knows,  or  ought  reasonably  t*. 
know,   there   an^  human   beings,   and   bums 


27oWeUar  v.  People.  30  Mich.  16;  Wild's  Case, 
2  Lewin,  C.  C.  214,  Beale's  Cas.  347;  and  other 
cases  above  cited. 

-'71  McWhirt's  Case,  3  Grat.  (Va.)  594.  46  Am. 
Dec.  196.  And  see  Murphy  v.  People,  9  Colo. 
435. 
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them  to  death,  though  the  building  may  not 
be  a  dwelling  house,  and  he  may  not  be 
guilty  of  arson.^^^ 

(e)  Committing,  or  Attempting  to  Com- 
mit, an  Abortion. — Since  an  attempt  to  pro- 
cure an  abortion  by  the  use  of  instruments 
or  drugs,  where  the  woman  is  quick  with 
child,  is  an  unlawful  act  endangering  her 
life,  unintentionally  causing  her  death  in 
such  an  attempt  is  murder.^^^  The  same 
principle  must  apply  where  the  woman  is 
not  quick  with  child,  if  the  attempt  is  made 
in  a  way  to  endanger  her  life.^^* 

245.  Reckless  and  Wanton  Acts. 

To  make  an  unintentional  killing  by  the 

272  Reg.  V.  Serne,  16  Cox,  C.  C.  311,  Beale's 
Cas.  465. 

273  1  Hale,  P.  C.  429,  430;  State  v.  Moore,  25 
Iowa,  128,  95  Am.  Dec.  776.  See,  also,  Com.  v. 
Keeper  of  Prison,  2  Ashm.  (Pa.)  227;  Ann  v. 
State,  11  Humph.  (Tenn.)  159;  Com.  v.  Parker, 
9  Mete.  (Mass.)  263,  43  Am.  Dec.  396. 

274  Smith  V.  State,  33  Me.  48,  54  Am.  Dec.  607; 
Com.  V.  Jackson,  15  Gray  (Mass.)  187. 

If  the  attempt  is  not  made  in  such  a  way  as 
to  endanger  life,  or  threaten  great  bodily  harm, 
the  homicide  is  manslaughter  only.  See  post, 
§  263  d. 
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use  of  a  deadly  weapon  murder,  the  weapon 
need  not  be  used  in  anger  or  ill-will.  It  is 
sufficient  if  it  is  used  wantonly  and  reckless- 
ly in  such  a  way  as  to  manifestly  endanger 
life.  In  a  South  Carolina  case,  the  defend- 
ant had  wantonly  fired  his  pistol  in  the  di- 
rection of  a  man  riding  along  the  road,  w^ith 
the  intent,  as  the  evidence  tended  to  show, 
to  cause  the  man's  horse  to  throw  him,  and 
the  shot  killed  a  bystander.  He  claimed 
that  he  shot  merely  as  a  joke,  but  a  con- 
viction was  sustained.-^* 

246.  Circumstances   Showing   an    Abandoned   and 
IS^alignant  Heart. 

It  has  often  been  laid  down  bv  writers 
on  the  criminal  law  and  in  the  cases  that, 
where  the  circumstances  under  which  a  man 
kills  another  show  an  abandoued  and  ma- 
lignant heart,  malice  will  be  implied,  and 
the  killing  is  murder.  This  is  a  clearly  set- 
tled principle  of  the  common  law,^^®  and  in 

276  state  V.  Smith.  2  Strob.  (S.  C.)  77,  47  Am. 
Dec.  589,  Beale's  Cas.  468.  And  see  OoUiher  v. 
Com.,  2  Duv.  (Ky.)  163,  87  Am.  Dec.  493;  State 
V.  Harris,  63  N.  C.  1  (where  a  boy  was  kiUed  by 
brutal  and  continuous  chastisement  by  one  in 
loco  parentis). 

276  Com.   V.   Webster,   5   Cush.    (Mass.)    295,   52 
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some  states  it  is  expressly  declared  by  stat- 
ute.^^^  '^If  the  act  which  produced  the 
death/'  said  the  South  Carolina  court,  *'bc 
attended  with  such  circunistaucos  as  are  the 
ordinary  symptoms  of  a  wicked,  depraved, 
and  malignant  spirit,  the  law,  from  these 
circumstances,  will  imply  malice,  without 
reference  to  w^hat  was  passing  in  the  pris- 
oner's mind  at  the  time  he  committed  the 
act."2T8 

In  an  Illinois  case,  in  which  the  defend- 
ant was  indicted  for  the  murder  of  his  wife, 
it  appeared  that  he  came  home  after  he  had 
been  drinking,  and  at  once  began  to  abuse 
the  members   of  his   family.     He   threw   a 

Am.  Dec.  711;  Mayes  v.  People,  106  111.  306,  46 
Am.  Rep.  698;  McMillan  v.  State,  35  Ga.  54;  State 
y.  Smith,  2  Strob.  (S.  C.)  77.  47  Am.  Dec.  589, 
Beale's  Cas.  468;  State  v.  Hoover,  4  Dev.  &  B. 
(N.  C.)  365,  34  Am.  Dec.  383. 

277  Thus,  in  Illinois  it  is  declared  by  statute 
that  "malice  shall  be  implied  when  no  consid- 
erable provocation  appears,  or  when  all  the  cir- 
cumstances of  the  killing  show  an  abandoned 
and  malignant  heart."  In  Mayes  v.  People,  106 
111.  306,  46  Am.  Rep.  698.  this  was  said  to  be 
merely  declaratory  of  the  common  law. 

278  state  V.  Smith,  2  Strob.  (S.  C.)  77.  47  Am. 
Dec.  589,  Beale's  Cas.  468. 
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tin  quart  measure  at  his  daughter,  and 
then  threw  a  heavy  beer  glass  in  the 
direction  of  his  wife.  The  glass  struck 
a  lamp  which  she  was  carrying,  caus- 
ing it  to  explode,  and  she  was  burned  to 
death.  It  was  held  that  the  jury  could 
jiroperly  convict  him  of  murder,  if  they  be- 
lieved from  th(*  en'idence  that  the  circum- 
stances showed  an  abandoned  and  malig- 
nant heart  on  his  part,  though  he  may  have 
had  no  actual  intention  to  kill  his  wife.^"* 

2T9  Mayes  v.  People,  106  111.  306.  46  Am.  Rep. 
698.  "It  was  utterly  immaterial,"  said  the  court, 
"whether  the  plaintiff  in  error  intended  the  glass 
should  strike  his  wife,  his  mother-in-law,  or  his 
child,  or  whether  he  had  any  specific  intent,  but 
acted  solely  from  general  malicious  recklessness, 
disregarding  any  and  all  consequences.  It  is 
sufficient  that  he  manifested  a  reckless,  mur- 
derous disposition, — in  the  language  of  the  old 
books,  'a  heart  void  of  social  duty,  and  fatally 
bent  on  mischief.'  A  strong  man  who  will  vio- 
lently throw  a  tin  quart  measure  at  his  daughter, 
— a  tender  child, — or  a  heavy  beer  glass,  in  a 
direction  which  he  must  know  will  probably 
cause  it  to  strike  his  wife,  sufficiently  manifests 
malice  in  general  to  render  his  act  murderous 
when  death  is  the  consequence  of  it.  He  may 
have  intended  some  other  reault,  but  he  is  re- 
sponsible for  the  actual  result.    When  the  act  is, 
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The  principle  was  also  applied  in  a  South 
Carolina  case,  where  a  man  recklessly  shot 
in  the  direction  of  another  for  the  purpose, 
as  he  claimed,  of  making  his  horse  throw 
him,  and  killed  a  bystander.  He  was  con- 
victed  of  murder.^^^  Death  resulting  from 
severe  torture,  wantonlv  inflicted  with  the 
design  of  producing  grievous  suffering,  will 
render  the  person  causing  the  death  guilty 
of  murder,  and  not  merely  of  manslaugh- 
ter.281 

247.  Willful  Omi88ion  to  Perform  a  Legal  Duty. 

To  be  guilty  of  murder,  a  man  need  not 
necessarily   do   a   positive   act.      The   crime 

in  itself,  lawful,  or,  even  if  unlawful,  not  dan- 
gerous in  its  character,  the  rule  Is  different.  In 
cases  like  the  present,  the  presumption  is  the 
mind  assented  to  what  the  hand  did,  with  all 
the  consequences  resulting  therefrom,  because 
it  is  apparent  he  was  willing  that  any  result 
might  be  produced,  at  whatever  of  harm  to  others. 
In  the  other  case,  the  result  is  accidental,  and 
therefore  not  presumed  to  have  been  within  the 
contemplation  of  the  party,  and  so  not  to  have 
received  the  assent  of  his  mind." 

280  state  V.  Smith,  2  Strob.   (S.  C.)  77,  47  Am. 
Dec.  589,  Beale's  Cas.  468. 

281  State  V.  Hoover,  4  Dev.   &   B.    (N.  C.)   365, 
34  Am.  Dec.  383. 
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may  be  committed  by  mere  nonfeasance,  or 
omission  to  act  at  all,  where  there  is  a  duty 
to  act.  Ordinarily,  to  cause  death  by  crim- 
inal neglect  of  duty  is  manslaughter,^**^  but 
if  the  omission  is  willful,  and  the  natural 
tendency  is  to  cause  death  or  great  bodily 
harm,  and  death  ensues  in  consequence,  it 
is  murder.  For  example,  if  a  father  neg- 
lects to  provide  shelter  and  food  and  med- 
ical attendance  for  a  child  that  is  helpless 
an<l  dei)cndent  upon  him,  where  he  has  the 
means  to  do  so,  but  not  willfully,  he  is  guilty 
of  manslaughter  only.'"^*'''*  But  if  he  does  so 
willfully,  and  with  reckless  disregard  of  the 
consequences,  and  a  fortiori^  when  he  actual- 
ly intends  to  cause  death,  he  is  guilty  of  mur- 
<ler.-®^  And  the  same  is  true  in  anv  other 
case  where  a  person  willfully  fails  to  pro- 
vide for  the  necessities  of  a  helpless  ])erson 
under  his  s])ecial  charge,  when  he  is  under 
a   legal   duty   to   provide   for  him.-®*^      The 

282  Post,  §  265. 

2«3Post.  §  265  d. 

^i**Reg.  V.  Conde,  JO  Cox.  C.  C.  547,  Beale's 
Cas.  424.  And  sop  Lewis  v.  State.  72  Ga.  164,  53 
Am.  Rep.  835. 

2R-  See  Reg.  v.  Bubb.  4  Cox.  C.  C.  455.  And  see 
post.    §    265  d. 
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principle  also  applies  where  a  switchman 
ill  the  employ  of  a  railroad  company  will- 
fully omits  to  adjust  a  switch,  and  thereby 
causes  a  collision  between  trains,  and  the 
death  of  a  passenger,  or  of  another  employe 
of  the  railroad  company.^®® 

In  all  cases,  to  render  one  responsible  for 
a  homicide  bv  reason  of  mere  nonfeasance, 
he  must  have  omitted  some  duty  which  he 
was  legally  bound  to  perform.  A  man  who 
sees  a  stranger  drowning,  or  about  to  take 
poison  by  mistake,  or  about  to  commit  sui- 
cide, is  not  under  any  legal  duty,  as  dis- 
tinguished from  mere  moral  duty,  to  save 
him,  and  his  omission  to  do  so,  whatever 
may  be  his  motive,  cannot  render  him  guilty 
of  murder.^®^ 

248.  Homicide  in  the  Commission  of  a  Feiony. 

(a)  In  General, — At  common  law,  mal- 
ice was  implied  as  a  matter  of  law  in  every 
case  of  homicide  while  engaged  in  the  com- 
mission of  some  oth(?r  fehmv,  and  such  a 
killing  was  murdcM*  whether  death  was  in- 
tended or  not.    The  mere  fact  that  the  party 

288  state  V.  O'Brien,  32  N.  J.  Law.  169. 
287  See  post,  §  265  e. 
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was  engaged  in  the  commission  of  a  felony 
was  regarded  as  sufficient  to  supply  the  ele- 
ment of  malice.^**®  On  this  principle,  it  was 
murder  at  common  law  to  unintentionallv 
kill  another  in  committing,  or  attempting  to 
commit,  ])urglary,  arson,  rape,  robbery,  or 
larceny.^®®  The  doctrine  has  repeatedly 
been  recognized  and  applied  in  this  country, 


'-5«»'?Fost.  C.  J  J.  258;   1  Hale,  475. 

"Every  felony,  by  the  common  law,  involved  a 
forfeiture  of  the  lands  or  goods  of  the  offender, 
upon  a  conviction  of  the  offense;  and  nearly  all 
offenses  of  that  grade  were  punishable  with 
death,  with  or  without  benefit  of  clergy.  In  such 
cases,  therefore,  the  malicious  and  premeditated 
intent  to  perpetrate  one  kind  of  felony  was.  by 
implication  of  law,  transferred  from  such  offense 
to  the  homicide  which  was  actually  committed,  so 
as  to  make  the  latter  offense  a  killing  with  malice 
aforethought,  contrary  to  the  real  fact  of  the 
case  as  it  appeared  in  evidence."  People  v. 
Enoch,  13  Wend.  (N.  Y.)  159,  27  Am.  Dec.  197, 
200. 

•-•**«  Steph.  Dig.  Crim.  Law.  art.  223 :  Reg.  v. 
Greenwood.  7  Cox,  C.  C.  404,  Beale's  Cas.  424; 
Reg.  V.  Seme,  16  Cox,  C.  C.  311,  Beale's  Cas.  465; 
State  V.  McNab,  20  N.  H.  160:  State  v.  Cooper, 
13  N.  J.  Law,  361;  State  v.  Shelledy.  8  Iowa.  477; 
Adams  v.  People,  109  111.  444,  50  Am.  Rep.  617; 
Smith  V.  State,  33  Me.  48,  54  Am.  Dec.  607;  Com. 
v.  Riley,  Thatch.  C.  C.   (Mass.)   471;   Kennedy  v. 
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and  is  to  be  regarded  as  still  in  force,  ex- 
cept where  it  has  been  expressly  abrogated 
by  statute.^®^ 

The  decisions  at  common  law  do  not  re- 
quire that  the  act  done  shall  have  been  of 
such  a  nature  as  to  endanger  life,  or  threat- 
en great  bodily  harm,  but  the  malice  neces- 
sary to  constitute  murder  is  implied  from 
the  mere  fact  that  the  accused  was  commit- 
ting, or  attempting  to  commit,  a  felony. 
This  was  certainly  the  common-law  doc- 
trine.  If  it  had  been  otherwise,  the  doc- 
trine would  have  been  altogether  unneces- 
sary, because  the  killing  would  be  murder 
because  of  the  tendency  of  the  act,^®^  with- 
out regard  to  its  being  done  in  the  commis- 
sion of  a  felonv.^^^  The  doctrine,  in  so  far 
as  the  commission  of  felonies  not  dangerous 
to  life  is  concerned,  has  been  criticised  and 

State,  107  Ind.  144,  57  Am.  Rep.  99;  DiU  v.  State, 
25  Ala.  15. 

200  People  V.  Enoch,  13  Wend.  (N.  Y.)  159.  27 
Am.  Dec.  197. 

201  Ante,   §   244. 

202  In  Reg.  V.  Greenwood.  7  Cox,  C.  C.  404, 
Beale's  Cas.  424.  the  accused  had  communicated 
a  venereal  disease  to  a  woman  in  committing  a 
rape  upon  her,  and  the  court  charged  the  Jury 
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rendered  doubtful,  but  it  seems  never  to  have 
been  expressly  repudiated.^®® 

(b)  Attempt  to  Commit  Suicide. — Sui- 
cide was  a  felonv  at  common  law,^®*  and 
therefore   a    homicide   unintentionally   com- 

that  the  fact  that  he  was  committing  a  felony — 
the  rape — made  the  homicide  murder. 

And  in  an  earlier  English  case  it  was  held  that, 
if  a  man  shot  at  a  hen  with  intent  to  steal  it,  he 
was  guilty  of  murder  because  of  his  felonious  in- 
tent to  steal  the  hen.  Rex  v.  Plummer,  1  Hale, 
P.  C.  475. 

203  In  Reg.  V.  Serne,  16  Cox,  C.  C.  311,  Beale's 
Cas.  465,  decided  in  England  in  1877,  Stephen.  J., 
expressed  a  doubt  as  to  the  soundness  of  the 
doctrine,  and  was  of  opinion  that  no  court  in 
England  would  follow  the  old  cases  to  the  full 
extent;  but  that,  "instead  of  saying  that  any  act 
done  with  intent  to  commit  a  felony,  and  which 
causes  death,  it  would  be  reasonable  to  say  that 
any  act  known  to  be  dangerous  to  life,  and  likely 
in  itself  to  cause  death,  done  for  the  purpose  of 
committing  felony,  which  caused  death,  should 
be  murder."  As  has  been  heretofore  suggested, 
however,  if  the  doctrine  is  thus  restricted,  it  is 
unnecessary  to  regard  the  intent  to  commit  a 
felony  at  all,  as  the  dangerous  tendency  of  the 
act,  in  itself,  renders  the  killing  murder.  There 
can  be  no  doubt  that  the  broad  doctrine  was  well 
established  at  common  law,  and  whether  it  is 
to  be  still  adhered  to  is  a  question  for  the  legis- 
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mitted  by  a  person  in  an  attempt  to  commit 
suicide  has  been  held  to  1x3  murder.^®^ 

(c)  Statutory  Felonies. — It  was  said  in 
a  JMcw  York  case  that  it  necessarily  follows, 
from  this  principle  of  the  common  law,  that 
as  often  as  the  legislature  creates  new  fel- 
onies, or  raises  offenses  which  were  onlv  mis- 
demeanors  at  common  law  to  the  grade  of 
felonv,  a  now  class  of  murders  is  created  bv 

t'    7  t, 

the  application  of  the  |»rinciple  to  the  case 
of  a  homicide  committed  while  engaged  in 
the  ])erpetration  of  a  newly-created  felony; 
and  on  the  other  hand,  when  the  legislature 
al>olishes  an  offense  which  was  a  common- 
law  felony,  or  reduces  it  to  the  gra<le  of  a 
misdemeanor,  unintentional  homicide  bv  a 
person  in  the  perpetration  of  such  an  act  is 


laturos,  and  not  for  the  courts,  whose  duty  It  is 
to  enforce  the  law.  and  not  to  make  it. 

•-'<•*  Post.  §  250. 

-'»■'•  State  V.  Levelle,  34  S.  C.  120. 

In  Com.  V.  Mink,  123  Mass.  422,  25  Am.  Rep. 
109,  Beale's  Cas.  206,  a  conviction  of  man- 
slaughter was  sustained  where  a  person  killed 
another  in  an  attempt  to  commit  suicide,  and  ii 
was  intimated  that  the  conviction  might  perhaps 
have  been  of  murder.  This,  however,  was  not 
decided. 
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no  longer  murder,  but  involuntary  man- 
slaughter.^®^ The  latter  part  of  this  propo- 
sition is  no  doubt  true,  but  the  first  part  is 
not  so  clear. 

249.  Homicide  In  Resisting  Arrest  or  Obstructing 
an  Officer. 

The  malice  necessary  to  constitute  mur- 
der at  common  law  will  also  be  implied 
where  an  officer  or  private  person  is  killed 
by  a  man  in  resisting  or  obstructing  a  lawful 
attempt  to  arrest  him  or  another,  or  even  to 
execute  civil  process,  though  the  killing  may 
have  been  unintentional.  The  law  implies 
malice  in  such  a  case  because  the  party  "set 
himself  against  the  justice  of  the  realm."^®^ 

296  People  V.  Enoch,  13  Wend.  (N.  Y.)  159.  27 
Am.  Dec.  197. 

207  Yong's  Case,  4  Coke,  40  a,  Beale's  Cas.  462 ; 
Rex  V.  Ford,  Russ.  &  R.  329;  Rex  v.  Baker,  1 
Leach,  C.  C.  112,  1  East,  P.  C.  323;  Roberts  v. 
State,  14  Mo.  138,  55  Am.  Dec.  97;  Brooks  v.  Com., 
61  Pa.  St.  352,  100  Am.  Dec.  645;  Angell  v.  Stete, 
36  Tex.  542,  14  Am.  Rep.  380;  Boyd  v.  State.  17 
Ga.  194;  Rafferty  v.  People,  69  111.  Ill;  State  v. 
Spaulding.  34  Minn.  361. 

This  rule  does  not  apply  where  an  arrest  is 
attempted  in  such  a  wanton  and  menacing  man- 
ner as  to  endanger  life,  or  threaten  great  bodily 
harm,    even    though    there    may    be   a   right   to 
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The  same  principle  applies  where  either  an 
officer  or  a  private  person  is  killed  by  an- 
other, though  unintentionally,  in  resisting  his 
attempt  to  suppress  a  riot  or  affray.^®®  Where 
a  person,  in  resisting  a  lawful  attempt  to  ar- 
rest him  or  to  suppress  a  riot  or  affray,  at- 
tempts to  kill  the  officer,  and  by  accident  kills 
a  third  person,  the  killing  is  murder.^*® 

As  we  shall  see  in  treating  of  excusable 
homicide,  a  person  may  oppose  force  to  force 
in  resistance  of  an  illegal  attempt  to  arrest 
him,  and  if,  in  the  conflict  which  ensues, 
he  kills  the  officer  to  save  himself  from  death 
or  great  bodily  harm,  the  homicide  is  ex- 
cusable.^^^    And,  as  we  shall  see  in  treating  of 

make  the  arrest.  Jones  v.  State,  26  Tex.  App. 
1,  8  Am.  St.  Rep.  454;  note  302,  infra. 

2»8Yong*8  Case,  4  Coke,  40  a,  Beale's  Cas.  462; 
Tomson's  Case,  J.  Kelyng,  66,  Scale's  Cas.  462; 
Rex  V.  Hodgson,  1  Leach,  C.  C.  6;  State  v.  Fergu- 
son, 2  Hill  (S.  C.)  619,  27  Am.  Dec.  412. 

When  a  private  individual  Interposes  in  an 
affray  to  separate  the  combatants,  he  must  give 
notice  of  his  pacific  intent,  in  order  that  the  kill- 
ing of  him  shall  be  murder,  instead  of  man- 
slaughter.    State  V.  Ferguson,  supra. 

28oAngell  V.  State,  36  Tex.  542,  14  Am.  Rep. 
380.    And  see  Rex  v.  Hodgson,  1  Leach,  C.  C.  6. 

300  Post,  §  277. 
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manslaughter,  if  a  man  kills  another  in  the 
heat  of  passion  caused  by  an  illegal  arrest, 
and  not  from  malice,  the  homicide  is  volun- 
tary manslaughter  only.''^^^  Therefore,  to 
make  the  killing  of  an  officer  or  private  in- 
dividual in  resisting  an  arrest  murder,  and 
not  manslaughter  merely,  or  excusable,  these 
three  things  arc  necessary,  namely:  (1) 
Legal  authority  to  make  the  arrest;  (2) 
knowledge  of  that  authority  on  the  part  of  the 
person  sought  to  be  arrested,  or  knowledge 
of  facts  from  which  such  knowledge  may  ho. 
imputed  to  him;  and  (3)  an  attempt  to 
make  the  arrest  in  a  legal  manner.'®^  As 
we  shall  see  in  another  connection,  if  a  homi- 
cide is  conmiitted  in  resisting  an  illegal  ar- 
rest, not  because  of  and  imdpr  the  influence 
of  the  provocation,  and  the  heat  of  blood 
caused  by  the  attempt  to  arrest,  but  from 

•»«>i  Post.  §  260  c. 

3«>2  See  Tomson's  Case,  J.  Kelyng,  66,  Beale's 
Cas.  462,  where  it  is  held  that  the  slayer  must 
know,  or  have  reason  to  know,  that  the  person 
killed  comes  for  the  purpose  of  making  the  arrest, 
or  suppressing  the  riot  or  affray.  And  see  Dren- 
nan  v.  People,  10  Mich.  169;  Creighton  v.  Com.. 
83  Ky.  142,  84  Ky.  103,  4  Am.  St.  Rep.  193,  Beale's 
Cas.  339;   Jones  v.  State,  26  Tex.  App.  1,  8  Am. 
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malice,  the  killing  is  not  manslaughter,  but 

murder.®®^ 

(C)  Suicide. 

250.  In  General. — Suicide,  or  seif-nnurder,  wae  a 
felony  at  common  law,  and  it  ie  still  regarded  ae 
unlawful  and  criminal,  though  it  ie  no  longer  pun- 
ished. 

By  the  common  law  of  England,  suicide 
was  considered  a  crime.  The  lands  and 
goods  of  the  offender  were  forfeited  to  the 
king,  as  in  the  case  of  other  felonies,  and 
his  body  was  ignominiously  buried  in  the 
highway.  He  was  deemed  a  murderer  of  < 
himself  and  a  felon."^^^  Suicide  is  no  longer 
punishable  (Mther  in  England  or  in  this 
country,  but  it  has  not  for  that  reason 
ceased  to  be  criminal.''^^^*  One  who  persuades 
another  to  kill  himself,  and  is  present  when 
he  does  so,  is  guilty  of  murder  as  principal 

St.  Rep.  454;  Rex  v.  Thompson,  1  Mood.  C.  C. 
80.  Beale's  Cas.  477:  Mockabee  v.  Com.,  78  Ky. 
380;  Fleetwood  v.  Com..  80  Ky.  1. 

303  Post,  §  260  o. 

804  3  Inst.  54:  1  Hale,  P.  C.  411;  2  Hale,  P.  C. 
62;  1  Hawk.  P.  C.  c.  27;  4  Bl.  Comm.  189;  State 
V.  Levelle,  34  S.  C.  120,  27  Am.  St.  Rep.  799; 
Com.  V.  Mink,  123  Mass.  422.  25  Am.  Rep.  109. 
Beale's  Cas.  206. 

80ft  Com.  V.  Mink,  supra. 
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in  the  second  degree,  or,  if  absent,  he  is 
guilty  as  an  accessary  before  the  fact.^®® 
And  if  two  persons  tigree  to  kill  themselves 
togeth(»r,  an<l  the  means  (employed  take  ef- 
fect upon  one  only,  the  snrvivor  is  guilty 
of  murder  of  the  one  wlio  dies.'**"'  An  at- 
tem])t  to  (M)mmit  suicide  is  indictable,  unless 
the  statutes  make  it  otherwise.'*"'*  And  if 
a  person  unintentionally  kills  another  in  at- 
tempting to  commit  suicide,  he  is  guilty  of 
nninslaughter  at  least,  and,  according  to  a 
decision  in  South  Carolina,  of  murder.^^^ 


••'»•>  4  Bl.  Comm.  189;  Rex  v.  Dyson.  Russ.  &  R. 
523;  Com.  v.  Mink,  supra;  Com.  v.  Bowen,  13 
Mass.  356.  7  Am.  Dec.  154.  But  an  accessary 
could  not  be  punished  because  the  principal  could 
not  be  tried  and  convicted.  Id.;  Rex  v.  Russell, 
1  Mood.  C.  C.  356;  Reg.  v.  Leddlngton,  9  Car.  & 
P.  79. 

307  Rex  V.  Tyson,  Russ.  &  R.  523;  Reg.  v.  Alison. 
8  Car.  &  P.  418. 

s""  Reg.  V.  Doody,  6  Cox,  C.  C.  463,  Beale's  Cas. 
261;  Reg.  v.  Burgess.  Leigh  &  C.  258,  9  Cox,  C. 
C.  247. 

An  attempt  to  commit  suicide  is  not  punishable 
under  the  Massachusetts  statutes.  Com.  v.  Den- 
nis. 105  Mass.  162. 

••«<>«»  Com.  V.  Mink,  123  Mass.  422.  25  Am.  Rep. 
109.  Beale's  Cas.  206;   State  v.  Levelle,  34  S.  C. 
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(D)  Statutory  Degrees  of  Murder. 

251.  in  General. — In  many  of  the  states,  murder 
has  by  statute  been  divided  into  degrees,  accord- 
ing to  the  state  of  mind  of  the  person  committing 
the  same,  or  of  the  circumstances  attending  Its 
commission.  In  most  states,  murder  in  the  first 
degree  is  where  there  is  an  actual  intent  to  kill 
and  deliberation  or  premeditation,  or  where  the 
homicide  Is  committed,  though  unintentionally,  in 
the  perpetration  of  certain  felonies.  Murder  In  the 
second  degree  Includes  other  homicides  which 
would  be  punished  as  murder  at  common  law.  The 
statutes,  however,  vary  in  the  different  states,  and 
what  is  murder  in  the  first  degree  In  one  state 
may  be  murder  In  the  second  degree  in  another. 
In  some  states  there  Is  a  third  degree  of  murder. 

252.  Particular  Statutes. 

At  common  law  there  were  no  degrees  of 
mnrder.  All  homicide  with  malice  afore- 
thought, Avhethcr  express  or  implied,  was 
simply  murder.  And  all  mnrder  was  pun- 
ished by  death.  Tt  has  been  thought  that 
many  cases  of  homicide  which  the  common 
law  regarded  as  murder,  and  punished  by 
death,  should  not  Ix*  pnnished  so  severely, 
and  in  manv  of  the  stat<}S  statutes  have  been 
enacted  from  time  to  time  dividing  murder 

120,  27  Am.  St.  Rep.  799;   ante.  §  248  b;   post.  § 
263  f. 
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into  degrees,  and  punishing  murder  in  the 
first  degree  by  death,  and  innrder  in  the  sec- 
ond degree  by  confinement  in  the  peni- 
tentiary for  life  or  for  a  less  term.  The  first 
state  to  pass  such  a  statute  was  Pennsyl- 
vania, By  the  act  of  March  31,  1860,  it 
was  provided  that  all  murder  which  should 
be  perpetrated  by  means  of  poison,  or  by  ly- 
ing in  wait,  or  by  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing,  or  which 
should  be  committed  in  the  perpetration  of, 
or  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary,  should  be  deemed  mur- 
der of  the  first  degree;  and  all  other  kinds 
of  murder  should  l)e  deemed  murder  of  the 
second  degree.'^® 

In  New  York,  the  statute  is  somewhat  dif- 
ferent. It  is  there  declared  that  the  killing 
of  a  human  being,  unless  it  is  excusable  or 
justifiable,  is  murder  in  the  first  degree, 
when  committed  either  from  a  deliberate 
and  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  another;  or  by 
an  act  imminently  dangerous  to  others,  and 


810  Act.   Pa.   March   :jl,   I860.  No.  375;    Com.  v. 
Drum,  58  Pa.  St.  9. 
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evincing  a  depraved  mind,  regardless  of  hu- 
man life,  although  without  the  premeditated 
design  to  effect  the  death  of  any  individual; 
or  without  a  design  to  effect  death,  by  a 
person  engaged  in  the  commission  of,  or  in 
an  attempt  to  commit,  a  felony,  either  upon 
or  affecting  the  person  killed  or  otherwise; 
or  when  perpetrated  in  committing  arson  in 
the  first  degree.  Such  killing  of  a  human 
being  is  murder  in  the  second  degree  when 
committed  with  a  design  to  effect  the  death 
of  the  person  killed,  or  of  another,  but  with- 
out deliberation  or  premeditation.^  ^^ 

In  Massachusetts,  the  statute  is  not  ex- 
actly like  either  of  the  above.  It  is  there  de- 
clared that  murder  committed  with  deliber- 
ately premeditated  malice  aforethought,  or 
in  the  commission  of,  or  in  the  attempt  to 
commit,  a  crime  punishable  with  death  or 
imprisonment  for  life,  or  coimnitted  with 
extreme  atrocity  or  cruelty,  is  murder  in  the 
first  degree.  Murder  not  appearing  to  be  in 
the  first  degree  is  murder  in  the  second  de- 
gree.^ ^^ 


811  Pen.    Code   N.   Y.    §§    183.   184;    Lelghton   v. 
People,  88  N.  Y.  117. 

812  Pub.  St.  Mass.  c.  202,  §§  1-3. 
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Effect  of  Statutes. — As  a  rule,  these  stat- 
utes have  not  otherwise  changed  the  eommon 
law  than  by  changing  the  punishment  for 
murder  committed  under  certain  circum- 
stances. What  was  murder  at  common  law 
is  still  murder,  though  it  may  be  only  mur- 
der in  the  second  degree,  and  therefore  not 
a  capital  offense.^  ^^ 

253.  Deliberation  and  Premeditation. 

According  to  the  better  opinion,  the  terms 
"deliberation"  and  "premeditation''  in  these 
statutes  are  not  synonymous.  "Premedita- 
tion" implies  merely  "previous  contrivance 
or  formed  design,"  and  does  not  necessarily 
exclude  acts  on  a  sudden  impulse.^^*  "De- 
liberation" implies  "reflection,  however 
brief,  upon  the  act  before  committing  it; 
fixed  and  determined  purpose,  as  dis- 
tinguished from  sudden  impulse."  ^^^  And 
it  has  been  held,  therefore,  that  a  homicide 
committed  on  a  sudden  impulse,  while  it 
may  be  said  to  be  premeditated  because  of 

313  See  State  v.  Decklotts,  19  Iowa,  447;  People 
V.  Haun.  44^  Cal.  96;  Welghorst  v.  State,  7  Md. 
442;   Nye  v.  People,  35  Mich.  16. 

314  Cent.  Diet.  &  Cyc.  "Premeditation." 
815  Cent.   Diet   &   Cyc.   "Deliberation." 
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the  intent  to  kill,  is  not  deliberate,  and  there- 
fore does  not  constitute  nnirder  in  the  first 
degree.^  ^^  There  must  be,  before  the  kill- 
ing, a  fully  formed  purpose  to  kill,  with  so 
much  time  for  deliberation  and  premedita- 
tion as  to  convince  the  jury  that  this  pur- 
pose is  not  the  immediate  offspring  of  rash- 
ness and  impetuous  temper,  and  that  the 
mind  has  become  fullv  conscious  of  its  own 
design.^*'' 

No  Considerable  Length  of  Time  Neces- 
sary,— It  is  not  necessary,  however,  to  ren- 
der a  killing  delil)erate  as  well  as  premedi- 
tated, that  the  intention  to  kill  shall  have 
been  entertained  for  any  considerable  length 
of  time.  Tt  is  enough  if  there  is  time  for 
the  mind  to  think  upon  or  consider  the  act, 
and  then  determine  to  do  it.^^®     ^*An  act," 


aieCopeland  v.  State.  7  Humph.  (Tenn.)  479; 
Com.  V.  Drum,  58  Pa.  St.  9:  Leighton  v.  People. 
88  N.  Y.  117,  Beale's  Cas.  472:  Fahnestock  v. 
State,  23  Ind.  231;  Harris  v.  State,  36  Ark.  127. 

817  Com.  V.  Drum,  58  Pa.  St.  9. 

3i»  Leighton  v.  People.  88  N.  Y.  117.  Beales 
Cas.  472;  Com.  v.  Drum,  58  Pa.  St.  9:  Atkinson 
V.  State,  20  Tex.  522.  And  see  Miller  v.  State, 
54  Ala.  155;  People  v.  Kiernan,  101  N.  Y.  618; 
Binns  v.  State.  66  Ind.  428:  State  v.  Williams,  69 
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said  the  New  York  court,  "coexistent  with 
and  inseparable  from  a  sudden  impulse,  al- 
though premeditated,  could  not  be  deemed 
deliberatx?,  as  when,  under  sudden  and  great 
provocation,  one  instantly,  although  inten- 
tionally, kills  another.  But  the  statute  is 
not  satisfied  unless  the  intention  was  delib- 
erated upon.  If  the  impulse  is  followed  by 
reflection,  that  is  deliberation.  Hesitation 
even  may  imply  deliberation.  So  may 
threats  against  another  and  selection  of 
means  with  which  to  perpetrate  the  deed. 
If,  therefore,  the  killing  is  not  the  instant 
effect  of  impulse, — if  there  is  hesitation  or 
doubt  to  be  overcome,  a  choice  made  as  the 
result  of  thought,  however  short  the  struggle 
between  the  intention  and  the  act, — it  is  suf- 
ficient to  characterize  the  crime  as  delib- 
erate and  premeditated  murder."'^*® 
254.  Murder  in  the  Second  Degree. 

An  actual  intent  to  kill  is  not  necessarv  to 


Mo.  110;  State  v.  Wieners,  66  Mo.  13;  Schlencker 
V.  State.  9  Neb.  241;  McDanlel  v.  Com..  77  Va. 
281;  Wright  v.  Com.,  33  Grat.  (Va.)  880;  Hill  v. 
Com.,  2  Grat.  (Va.)  594. 

81 »  Per  Danforth,  J.,  in  Leighton  v.  People,  88 
N.  Y.  117,  Beale's  Caa.  472. 
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constitute  murder  in  the  second  degree  under 
the  statutes,  but  it  is  sufficient  if  the  cir- 
cumstances arc  such  that  malice  afore- 
thought would  be  implied  at  common  law,  as 
where  a  deadly  weapon  is  used  without  jus- 
tification or  excuse,  and  without  such  provo- 
cation as  will  suffice  to  reduce  the  offense  to 
nianslaughter.^^^  As  was  stated  in  a  pre- 
vious section,  the  statutes  have  merely  di- 
vided murder  into  degrees,  for  the  purpose 
of  fixing  the  punishment  according  to  the 
heinousness  of  the  offense,  and  have  not 
otherwise  changed  the  common-law  rules. 

(E)   Manslaughter. 

(1)     In  Gknkral. 

255.  Definition. — Manslaugiiter  is  a  homicide  com- 
mitted without  justification  or  excuse,  and  without 
malice  aforethought,  express  or  implied.321  It  may 
be  (1)  voluntary,  or  (2)  involuntary, — voluntary 
manslaughter  being  an  intentionaf  homicide,  and 
involuntary  manslaughter  an  unintentional  homi- 
cide. 

Nnfurc    of    Offense. — The    characteristic 
(Hstiuction  between  murder  and  manslaugh- 


820  state  V.  Decklotts,  19  Iowa,  447. 

3-211  Hawk.  P.  C.  c.  30,  §§  2,  3;  1  Hale.  P.  C. 
466;  Young  v.  State.  11  Humph.  (Tenn.)  200; 
Steph.  Dig.  Crim.  Law,  art.  223. 
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ter  is  that  in  murder,  as  we  have  seen,  the 
homicide  is  committed  with  malice  afore- 
thought, express  or  implied,  while  in  man- 
slaughter the  killing  is  without  malice.  Al- 
though death  may  be  intended,  yet  if  a  blow 
is  given  immediately  after  such  provocation 
by  the  deceased  as  is  reasonably  calculated 
to  excite  sudden  and  angry  passion  and  cre- 
ate heat  of  blood,  this  fact  rebuts  the  pre- 
sumption of  malice,  and,  if  there  is  no  mal- 
ice in  fact,  the  offense  is  manslaughter  only. 
It  is  unlawful  and  a  felony,  for  the  law  does 
not  excuse  a  man  who  allows  his  passion  to 
cause  him  to  kill  his  fellow  man,  but  it  is 
not  so  grievous  an  offense  as  a  killing  with- 
out provocation. 

(2)    Voluntary  Manslaughter. 

256.  Definition. — Voluntary  manslaugliter  is  an 
intentional  liomlcide  in  sudden  passion  or  heat  of 
biood  caused  by  a  reasonable  provocation,  and  not 
witii  malice  aforetiiougiit.»22  Tiie  following  prin- 
ciples apply  to  tills  grade  of  felonious  iiomicide: 

1.  Tiie  killing  is  intentional. 

2.  It  must  be  witiiout  malice. 


822  1  Hawk,  P.  C.  c.  30,  §  3;  1  Hale,  P.  C.  466; 
State  V.  Ferguson,  2  Hill  (S.  C.)  619,  27  Am.  Dec. 
412;  Creek  v.  State,  24  Ind.  151;  Young  v.  State, 
11  Humph.  (Tenn.)  200;  State  v.  Johnson,  1  Ired. 
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3.  The  provocation  must  be  so  great  as  to 
reasonably  excite  passion  in  an  ordinary 
man,  and  cause  liim  to  act  raslily  and 
witliout  reflection.  By  the  weight  of  au- 
thority,  the  provocation  is  adequate — 

(a)  Where  the  party  is  assaulted  violently 

or  with  great  rudeness. 

(b)  When  an  unlawful  attempt  is  made  to 

arrest  him. 

(c)  When  the  killing  is  in  mutual  combat, 

provided  no  unfair  advantage  is  taken 
by  the  slayer,  and  the  occasion  was 
not  sought  for  the  purpose  of  killing. 

(d)  Where  a  husband  sees  his  wife  in  an 

act  of  adultery,  and  kills  her  or  her 
paramour.  Under  the  old  common 
law  it  was  necessary  that  he  should 
see  the  act,  but  this  qualification  has 
been  repudiated  in  late  cases. 

(e)  insulting    words    or    gestures    are    not 

sufficient  provocation. 

(f)  Mere    trespass    against    the     land     or 

goods  of  another  is  not  sufficient. 

(g)  By   the   weight   of   authority,    perhaps, 

it  is  for  the  court  to  determine  and 
instruct  the  jury  as  to  the  adequacy 
of  a  particular  provocation.  But  on 
principle,  and  according  to  the  better 
opinion,  it  is  a  question  of  fact  for 
the  Jury,  unless  the  provocation  is 
clearly  inadequate. 


(N.  C.)  354,  35  Am.  Dec.  742;  Brown  v.  Com.,  86 
Va.  466. 
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4.  Provocation  does  not  reduce  a  homicide  te 
manslaughter — 

(a)  If   the    blood    had    actually    cooled    at 

the  time  the  blow  was  given. 

(b)  If    there    was    a    reasonable    time    for 

cooling. 

(c)  Whether     there     was     actual     cooling, 

or  a  reasonable  time  for  cooling,  is 
ordinarily  a  question  of  fact  for  the 
Jury. 

257.  Distinguished  from  Murder. 

Voluntary  manslaughter  is  distinguished 
from  murder  bv  the  fact  that  it  is  commit- 
ted,  not  with  malice  aforethought,  express 
or  implied,  but  in  the  heat  of  passion  or  heat 
of  blood  caused  by  reasonable  provocation. 
When  a  man,  in  killing  another,  acts  under 
the  influence  of  sudden  passion  caused  by  a 
reasonable  provocation,  but  not  in  necessary 
defense  of  his  life,  nor  in  order  to  prevent 
great  bodily  harm,  the  law  does  not  excuse 
him  because  of  the  provocation;  but  it  does 
not  hold  him  guilty  of  murder.  The  law 
recognizes  the  fact  that  a  man,  when  greatly 
provoked,  will  lose  the  control  of  his  reason, 
and,  under  the  influence  of  the  passion  and 
excitement  caused  l>y  the  provocation,  resort 
to  violence  of  which  he  would  not  be  guilty 
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in  the  absence  of  passion.  It  therefore  at- 
tributes the  killing  to  the  frailty  of  human 
nature,  and  not  to  malice,  and,  while  it  does 
not  excuse  the  killing  altogether,  it  reduces 
it  to  manslaughter.'*-^ 

258.  intention  to  Klil. 

There  is  dictum  in  some  of  the  cases  to  the 
effect  that  the  killing  must  have  been  un- 
intentional to  constitute  manslaughter.  But 
this  is  not  true.  A  homicide  without  justi- 
fication or  excuse  is  not  murder  merelv  be- 
cause  there  was  an  intention  to  kill.     In  all 

823  state  V.  Ferguson,  2  HUl  (S.  C.)  619,  27  Am. 
Dec.  412.  And  see  the  authorities  cited  in  the 
note  preceding. 

"The  true  nature  of  manslaughter  is  that  it  is 
homicide  mitigated  out  of  tenderness  to  the  frail- 
ty of  human  nature.  Every  man,  when  assailed 
with  violence  or  great  rudeness,  is  inspired  with 
a  sudden  impulse  of  anger,  which  puts  him  upon 
resistance  before  time  for  cool  reflection;  and  if, 
during  that  period,  he  attacks  his  assailant  with 
a  weapon  likely  to  endanger  life,  and  death  en- 
sues, it  is  regarded  as  done  through  heat  of 
blood  or  violence  of  anger,  and  not  through  mal- 
ice, or  that  cold-blooded  desire  for  revenge  which 
more  properly  constitutes  the  feeling,  emotion,  or 
passion  of  malice."  Per  Shaw,  C.  J.,  in  Com.  v. 
Webster,  5  Mass.  295,  52  Am.  Dec.  711. 
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cases  of  voluntary  manslaughter  there  is  an 
actual  intention  to  kill,  or  there  is  an  in- 
tention to  inflict  great  bodily  harm,  from 
which  such  an  intent  may  be  implied.  It  is 
manslaughter,  and  not  murder,  because  there 
is  no  malice  aforethought,  not  because  of  any 
absence  of  intention  to  kill.^^^  As  was  said 
in  a  Michigan  case,  provocation  reduces  a 
homicide  from  murder  to  manslaughter,  not 
because  the  law  supposes  that  the  passion 
caused  thereby  made  the  slayer  unconscious 

324  state  V.  mil,  4  Dev.  &  B.  (N.  C.)  491.  34 
Am.  Dec.  396;  People  v.  Freel,  48  Cal.  436; 
Maher  v.  People,  10  Mich.  212,  81  Am.  Dec.  781. 
Beale's  Cas.  482;  Creek  v.  State,  24  Ind.  151; 
Halle  V.  State,  1  Swan  fTenn.)  248;  Young  v. 
State,  11  Humph.  (Tenn.)  200;  Brown  v.  Com., 
86  Va.  466. 

"We  nowhere  dnd  that  the  passion  which  in 
law  rebuts  the  imputation  of  malice  must  be  so 
overpowering  as  for  the  time  to  shut  out  knowl- 
edge, and  destroy  volition.  All  the  writers  coiicur 
in  representing  this  indulgence  of  the  law  to  be 
a  condescension  to  the  frailty  of  the  human  frame, 
which,  during  the  furor  brevis,  renders  a  man 
deaf  to  the  voice  of  reason,  so  that,  although  the 
act  done  was  intentional  of  death,  it  was  not  the 
result  of  malignity  of  heart,  but  imputable  to  hu- 
man infirmity."  State  v.  Hill,  4  Dev.  &  B.  (N.  C.) 
491,  34  Am.  Dec.  396. 
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of  what  he  was  about  to  do,  but  because  it 
presumes  that  it  disturbed  the  sway  of  rea- 
son. It  does  not  regard  him  as  temporarily 
deprived  of  intellect,  and,  therefore,  not  an 
accountable  being,  but  as  one  in  whom  the 
exercise  of  judgment  was  impeded  by  the 
violence  of  excitement,  and  accountable, 
therefore,  as  an  infirm  human  being.^^*^ 

259.  Absence  of  Malice. 

Voluntary  manslaughter,  though  inten- 
tional, is  a  killing  without  malice  afore- 
thought. As  was  stated  in  defining  the  of- 
fense, it  is  the  absence  of  malice  that  dis- 
tinguishes it  from  murder.  No  provocation, 
however  grievous,  will  reduce  a  voluntary 
homicide  to  manslaughter,  if  the  circum- 
stances show  that  the  slayer  acted,  not  in 
the  heat  of  blood,  but  from  malice.^*®  ^*There 
can  be  no  such  thing  in  law  as  a  killing  with 

8^5  Per  Christiancy,  J.,  in  Maher  v.  People,  10 
Mich.  212,  81  Am.  Dec.  781.  To  hold,  as  was  said 
by  Judge  Christiancy  in  this  case,  that  the  reason 
must  be  entirely  dethroned  or  overcome  by  pas- 
sion, so  as  to  destroy  intelligent  volition,  would 
require  such  a  degree  of  mental  disturbance  as  Is 
equivalent  to  utter  insanity,  and  this  would  ren- 
der the  accused  altogether  innocent,  whereas 
manslaughter  is  a  very  grievous  felony,  only  a 
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malice,  and  also  upon  the  furor  brevis  of 
passion;  and  provocation  furnishes  no  ex- 
tenuation, unless  it  produces  passion.  Mal- 
ice excludes  passion.  Passion  presupposes 
the  absence  of  malice.  In  law  they  cannot 
coexist."  ^^^  Illustrations  of  this  principle 
will  be  shown  in  dealing  with  particular 
provocations  in  the  following  sections. 

260.  The   Provocation. 

(a)  Sufficiency  in  Oeneral. — To  reduce  a 
homicide  from  murder  to  manslaughter,  the 
provocation  must  be  adequate  in  the  eye  of 
the  law,  and  to  l)e  s<^  it  must  be  so  great 
as  to  reasonably  excite  passion  and  heat  of 

Uttle  short  of  murder.  See,  also.  Young  v.  State, 
11  Humph.   (Tenn.)  200. 

826  1  Hawk.  P.  C.  c.  11,  §  18;  McWhlrt'a  Case, 
3  Grat.  (Va.)  594,  46  Am.  Dec.  196;  State  v.  Fer- 
guson, 2  Hill  (S.  C.)  619,  27  Am.  Dec.  412;  Brooks 
v.  Com.,  61  Pa.  St.  352,  100  Am.  Dec.  645;  State 
V.  Hill,  4  Dev.  &  B.  (N.  C.)  491,  34  Am.  Dec.  396; 
State  V.  Lane,  4  Ired.  (N.  C.)  113;  State  v.  Mc- 
Cants,  1  Speers  (S.  C.)  384;  Huggett's  Case. 
J.  Kelyng.  59,  Beale's  Cas.  474;  State  v.  Scott,  4 
Ired.  (N.  C.)  409.  42  Am.  Deo.  148;  Slaughter  v. 
Com.,  11  Leigh  (Va.)  681. 

327  Per  Gaston,  J.,  in  State  v.  Johnson,  1  Ired. 
(N.  C.)  354,  35  Am.  Dec.  742.  And  see,  to  the 
same  effect,  Brown  v.  Com.,  86  Va.  466. 
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blood.  Passion  without  adequate  provocation 
is  not  enough.^^*^  If  a  man  unreasonably 
allows  his  passion  to  control  his  judgment, 
he  is  responsible  to  the  full  extent  for  the 
consequences  of  his  acts.  The  line  which 
distinguishes  provocations  which  will  miti- 
gate the  offense  from  those  which  will  not 
cannot,  in  the  nature  of  things,  be  clearly 
defined.  Reasonableness  is  the  test.  The 
law  contemplates  the  case  of  a  reasonable 
man, — an  ordinarily  reasonable  man, — and 
requires  that  the  provocation  shall  be  such 
as  might  naturally  induce  such  a  man,  in  the 
anger  of  the  moment,  to  commit  the  deed.^^* 

« 

328  State  V.  Ferguson,  2  Hill  (S.  C.)  619.  27  Am. 
Dec.  412;  Maher  v.  People,  10  Mich.  212,  81  Am. 
Dec.  781,  Beale's  Cas.  482;  State  v.  Shippey,  10 
Minn.  223,  88  Am.  Dec.  70;  People  v.  Sullivan.  7 
N.  Y.  399;  Preston  v.  State.  25  Miss.  383;  Camp- 
bell V.  State,  23  Ala.  44;  and  other  cases  cited  in 
the  notes  following. 

:j-'9  Reg.  V.  Welsh,  11  Cox,  C.  C.  336,  Beale's  Cas. 
479;  Maher  v.  People,  10  Mich.  212,  81  Am.  Dec. 
781.  Beale's  Cas.  482;  State  v.  Ferguson.  2  Hill 
(S.  C.)  619.  27  Am.  Dec.  412;  Flanagan  v.  State. 
46  Ala.  703;  State  v.  Decklotts,  19  Iowa,  447,  455; 
Silgar  V.  People,  107  111.  563:  Thomas  v.  State, 
61  Miss.  60;    People  v.  Freeland,  6  Cal.  96. 

In  State  v.  Ferguson,  supra,  it  was  said :    "Those 
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The  rule  is  that  reason  should,  at  the  time 
of  the  act,  be  disturbed  by  passion  to  an  ex- 
tent which  might  render  ordinary  men,  of 
fair  average  disposition,  liable  to  act  rashly, 
and  without  reflection,  and  from  passion 
rather  than  judgment.''^'^^ 

(b)  Assault  and  Battery. — Every  man, 
when  assailed  with  violence  or  great  rude- 
ness, is  inspired  with  a  sudden  impulse  of 
anger,  which  puts  him  upon  resistance  be- 
pro  vocations  which  are  in  themselves  calculated 
to  produce  a  high  degree  of  resentment,  and  which 
ordinarily  superinduce  a  great  degree  of  violence, 
when  compared  with  those  that  are  slight  and 
trivial,  and  from  which  a  great  degree  of  violence 
does  not  usually  follow,  may  serve  as  a  general 
outline  to  mark  the  distinction,  and,  when  applied 
with  judgment  and  discretion,  will  usually  lead 
to  correct  results." 

380  Per  Chrlstiancy,  J.,  in  Maher  v.  People,  10 
Mich.  212,  81  Am.  Dec.  781,  Beale's  Gas.  482.  It 
was  said  in  this  case:  "In  determining  whether 
the  provocation  is  sufficient  or  reasonable,  ordi- 
nary human  nature,  or  the  average  of  men  recog- 
nized as  men  of  fair  average  mind  and  disposition, 
should  be  taken  as  the  standard,  unless  the  per- 
son whose  guilt  is  in  questior  be  shown  to  have 
some  peculiar  weakness  or  infirmity  of  temper, 
not  arising  from  wickedness  of  heart,  or  cruelty 
of  disposition." 
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fore  time  for  cool  reflection ;  and  if,  during 
that  period,  he  attacks  his  assailant  with  a 
deadly  weapon,  even  with  intent  to  kill,  and 
death  ensues,  it  is  regarded  as  done  through 
heat  of  blood,  and,  unless  malice  is  shown  by 
the  circumstances,  the  killing  is  only  man- 
slaughter.^^^  To  reduce  the  killing  to  man- 
slaughter, the  assault  must  have  been  with 
violence  or  great  rudeness,  and  must  have 
been  reasonably  calculated  to  excite  passion 
and  heat  of  blood.  A  mere  touching  of  the 
person  of  another,  as  by  intentionally  push- 
ing against  him,  or  a  light  touch  with  a  small 
cane,  though  technically  an  assault  and  bat- 
tery, would  not  be  sufHcient.^^^ 


381  Stedman's  Case,  Fost.  C.  L.  292,  Beale*s  Cas. 
477;  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  52 
Am.  Dec.  711;  Atkins  v.  State,  16  Ark.  568;  Hurd 
V.  People.  25  Mich.  405;  Stewart  v.  State,  78  Ala. 
436;  Ex  parte  Warrick,  73  Ala.  57;  People  v. 
Turley,  50  Cal.  469;  Bird  v.  State,  55  Ga.  317; 
State  V.  Levigne,  17  Nev.  435;  State  v.  Curry,  1 
Jones  (N.  C.)  280;  State  v.  Blunt,  91  Mo.  503; 
Draper  v.  State,  4  Baxt.  (Tenn.)  246. 

aa-'See  Honesty  v.  Com..  81  Va.  283;  State  v. 
Ferguson,  2  Hill  (S.  C.)  619,  27  Am.  Dec.  412; 
Stewart  v.  State,  78  Ala.  436;  State  v.  Anderson, 
4  Nev.  265;    State  v.  Barfield.  8  Ired.  (N.  C.)  344. 

In  State  v.  Ferguson,  supra,  it  was  held  to  be 
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Malice. — In  no  case  will  an  assault,  how- 
ever violent,  mitigate  the  offense,  if  there 
was  malice.  And  malice  may  well  be  in- 
ferred if  the  retaliation  was  ontrageons  in 
its  nature,  either  in  the  manner  or  the  cir- 
cumstances of  it,  and  beyond  all  proportion 
to  the  provocation,  "because,"  as  it  has  been 
said,  "it  manifests  rather  a  diabolical  de- 
pravity than  the  frailty  of  human  na- 
ture."3»« 

(c)  Unlawful  An-est, — We  have  seen 
that  a  homicide  conmiitted  in  resisting  a 
lawful  arrest  is  murder,  even  when  uninten- 
tional.^^* A  fortiori,  it  is  murder  where  the 
killing  is  intended.      It  is  otherwise,   how- 


murder,  and  not  manslaughter,  where  the  only 
provocation  was  that  the  deceased  had,  without 
using  unnecessary  violence,  separated  the  ac- 
cused from  a  person  whom  he  was  beating. 

Throwing  a  stick  or  club  at  another,  without 
hitting  him,  is  not  such  provocation  as  will  reduce 
a  killing  to  manslaughter.  State  v.  Scott,  4  Ired. 
(N.  C.)  409,  42  Am.  Dec.  148.  See,  also,  Thomp- 
son V.  State,  55  Ga.  47. 

888  state  V.  Ferguson,  2  HUl  (S.  C.)  619,  27  Am. 
Dec.  412.  And  see  McWhirfs  Case,  3  Grat.  (Va.) 
594,  46  Am.  Dec.  196;  Brooks  v.  Com.,  61  Pa.  St. 
352,  100  Am.  Dec.  645. 

884  Ante,  §  249. 
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ever,  even  where  there  is  an  intent  to  kill, 
if  the  arrest  is  iiiilawfiil  for  some  reason,  as 
where  it  is  attempted  without  a  warrant,  or 
under  a  void  warrant,  when  a  warrant  is 
necessary,  or  outside  of  the  officer's  juris- 
diction, or  in  an  unlawful  manner.  In  such  a 
case,  the  attempt  to  arrest  is  so  grievous  an 
assault  that  it  is  regarded  as  sufficient  provo- 
cation to  reduce  a  homicide  in  resisting  it 
to   manslaughter.®^*^ 

Malice. — In  these,  as  in  other  cases,  the 
blow  must  be  given  in  heat  of  blood,  and  by 

aas  1  Hale,  P.  C.  457 ;  Rex  v.  Thompson,  1 
Mood.  C.  C.  80,  Beale's  Cas.  477;  Creighton  v. 
Com.,  83  Ky.  142,  84  Ky.  103,  4  Am.  St.  Rep.  193. 
Beale's  Cas.  339;  Jones  v.  State,  26  Tex.  App.  1, 
8  Am.  St.  Rep.  454;  Com.  v.  Carey,  12  Cush. 
(Mass.)  246;  Roberts  v.  State,  14  Mo.  138,  55  Am. 
Dec.  97;  Jones  v.  State,  14  Mo.  409;  Drennan  v. 
People,  10  Mich.  169;  Rafferty  v.  People,  72  111. 
37;  State  v.  Oliver,  2  Houst.  (Del.)  585;  Dias  v. 
State,  7  Blackf.  (Ind.)  20,  39  Am.  Dec.  448;  People 
V.  Burt,  51  Mich.  199;  Poteete  v.  State,  9  Baxt. 
(Tenn.)  261,  40  Am.  Rep.  90. 

Where  an  ojficer,  attempting  to  make  an  arrest 
on  suspicion  of  a  felony,  is  asked  for  his  author- 
ity, and  says  that  he  has  a  warrant,  but  refuses 
to  produce  it,  and  gives  no  explanation  whatever, 
but  makes  the  arrest  with  circumstances  of  vio- 
lence, and  the  person  arrested  resists,  and  kills 
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reason  thereof.  If  the  circumstances  show 
that  there  was  malice,  the  mere  fact  that 
there  was  provocation  will  not  reduce  the 
offense  from  murder.^'® 

Illegal  Arrest  of  a  Felon, — There  is  dic- 
fum  in  a  Pennsylvania  case  to  the  effect  that 
if  a  man  who  is  actually  guilty  of  a  felony 
is  pursued  for  the  purpose  of  arrest,  and, 
when   overtaken,   kills  his    pursuer,    he    is 

the  offlcer.  it  is  not  a  case  of  murder,  but  of  man- 
slaughter.    Drennan  v.  People,  10  Mich.  169. 

Strangers  may  interfere  to  prevent  an  unlaw- 
ful arrest  or  detention  of  a  person.  Such  arrest 
or  detention,  it  has  been  held,  is  provocation,  not 
only  to  the  person  arrested  or  detained,  but  also 
to  strangers,  and  if  the  person  who  is  making  the 
arrest,  or  is  guilty  of  the  detention,  is  killed  with- 
out malice,  the  homicide  is  manslaughter  only. 
Reg.  V.  Tooley,  2  Ld.  Raym.  1296.  But  see  Reg. 
V.  Adey,  1  Leach  C.  C.  206. 

33«  Brooks  V.  Com.,  61  Pa.  St.  352.  100  Am.  Dec. 
645;  Roberts  v.  State.  14  Mo.  138,  55  Am.  Dec. 
97;  State  v.  Spaulding.  34  Minn.  361;  State  v. 
McNany,  87  Mo.  644. 

Thus,  if  a  man  who  has  committed  a  crime 
kills  an  offlcer  who  is  attempting  to  arrest  him, 
not  through  heat  of  blood,  but  because  of  his 
consciousness  of  guilt,  and  for  the  purpose  of  es- 
caping, he  is  guilty  of  murder,  not  manslaughter, 
though  the  attempt  to  arrest  him  may  have  been 
illegal.    Brooks  v.  Com.,  supra. 
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guilty  of  murder,  though  the  arrest  may 
have  beeu  illegal.  While  this  is  not  laid 
down  in  any  of  the  books  as  an  invariable 
rule  of  law,  it  is  obvious  that  it  must  gen- 
erally, if  not  always,  apply.  ^*An  innocent 
man  is  unconscious  of  guilt,"  said  the  court, 
"and  may  stand  on  his  own  defense.  When 
assailed  under  a  pretense  which  is  false,  his 
natural  passion  rises,  and  he  turns  upon  his 
assailant  with  indignation  and  anger.  To 
be  arrested  without  cause  is  to  the  innocent 
great  provocation.  If,  in  the  frenzy  of  pas- 
sion, he  loses  his  self-control  and  kills  his 
assailant,  the  law  so  far  regards  his  infirmity 
that  it  acquits  him  of  malicious  homicide. 
But  this  is  not  the  condition  of  the  felon. 
Conscious  of  his  crime,  he  has  no  just  provo- 
cation— he  knows  his  violation  of  law,  and 
that  duty  demands  his  capture.  The  pas- 
sion is  wickedness,  and  resistance  is  crime. 
Neither  reason  nor  law  accords  to  him  that 
sense  of  outrage  which  springs  into  a  mind 
unconscious  of  offense,  and  makes  it  stand 
in  defense  of  personal  liberty.  On  the  con- 
trary, fear  settles  upon  his  heart,  and,  when 
he  uplifts  his  hand,  the  act  is  prompted  by 
wicked  hate  and  fear  of  punishment.    *    *    ♦ 
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A  sense  of  guilt  cannot  arouse  honest  indig- 
nation in  the  breast,  and  therefore  cannot  ex- 
tenuate a  cruel  and  willful  murder  to  man- 
slaughter.'' **•'*" 

(d)  Mutual  (Jouibat, — The  same  ndes 
apply  to  homicide  in  mutual  combat,  the 
killing  being  attributed  to  heat  of  blood 
occasioned  by  the  c(md)at,  and  not  to  malice, 
though  it  be  intentional.  The  doctrine  in 
such  cases  has  been  thus  stated:  If  two  per- 
sons meet,  not  intending  to  quarrel,  and 
angry  words  suddenly  arise,  an<l  a  conflict 
sj)rings  up,  in  which  blows  are  given  on  both 
sides,  without  much  regard  to  who  is  the 
assailant,  it  is  a  mutual  cond)at ;  and  if  no 
unfair  advantage  is  taken  at  the  outset,  and 
the  occasion  was  not  sought  for  the  purpose 
of  gratifying  malice,  and  one  of  them  seizes 
a  weapon  and  strikes  a  fatal  blow,  it  is  re- 
garded as  homici<le  in  th(»  heat  of  blood,  and 
manslaughter.^*'^^ 

3.17  Brooks  V.  Com.,  61  Pa.  St.  352,  100  Am.  Dec. 
64  r, 

•J'^"^  Lord  Morley's  Case,  Kelyng.  53,  Beale's  Cas. 
473;  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  52 
Am.  Dec.  711;  Rex  v.  Ayes,  Russ.  &  R.  166;  Rex 
V.  Snow.  1    Leacji,  C-  C  151.  1   Bast.  P.  C.  244; 
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Malice, — The  killing  in  such  cases,  tx)  con- 
stitute manslaughter  instead  of  murder, 
must  have  been  without  malice.  If  the  cir- 
cumstances show  that  the  accused  sought  the 
occasion  or  provoked  the  difficulty  for  the 
purpose  of  killing  the  deceased,  he  is  guilty 
of  murder,  for  this  shows  malice.^^^And  the 

state  V.  Curry,  1  Jones  (N.  C.)  280;  State  v. 
Moore,  69  N.  C.  267;  McCoy  v.  State,  8  Ark. 
461;  Copeland  v.  State,  7  Humph.  (Tenn.)  479; 
Cates  V.  State,  50  Ala.  166;  People  v.  Sullivan.  7 
N.  Y.  396;  State  v.  Levigne,  17  Nev.  435;  People 
V.  Sanchez,  24  Cal.  17;  Stiles  v.  State,  57  Ga.  183; 
Tate  V.  State,  46  Ga.  148;  State  v.  Partlow,  90 
Mo.  608;    State  v.  McDonnell,  32  Vt.  491. 

889  If  a  man  commences  an  affray  with  the  pre- 
conceived purpose  of  killing  his  adversary,  or  of 
doing  him  great  bodily  harm,  and  does  kill  him, 
nothing  that  may  have  occurred  during  the  affray 
can  reduce  the  killing  to  manslaughter.  The 
malice  of  the  first  assault,  notwithstanding  any 
violence  with  which  it  may  have  been  returned, 
communicates  its  character  to  the  act  of  killing, 
and  the  accused  cannot  be  heard  to  say.  that  the 
homicide  was  by  reason  of  uncontrollable  passion, 
caused  by  the  violence  of  the  deceased,  and  not 
by  reason  of  the  previous  malice.  State  v.  Hill, 
4  Dev.  &  B.  (N.  C.)  491,  34  Am.  Dec.  396;  State 
V.  Lane,  4  Ired.  (N.  C.)  113;  State  v.  McCants. 
1  Speer  (S.  C.)  384;  Huggett's  Case,  Kelyng,  59, 
Beale's  Cas.  474;    State  v.  Martin,  2  Ired.  (N.  C.) 
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same  is  true  if  he  took  an  unfair  advantage 
at  the  outset,  as  by  secretly  arming  himself, 
in  anticipation  of  the  conflict.^^^But  in  cases 
of  homicide  in  mutual  combat,  it  makes  no 
difference  tliat  the  accused  struck  the  first 
blow,  if  the  occasion  was  unpremeditated, 
and  at  the  commencement  of  the  contest  the 
parties  were  on  equal  ternis.^**^  Xor  does  it 
make  any  difference  that  dangerous  weapons 
were  used  from  the  beginning,  if  the  combat 
was  unpremeditated,  and  both  parties  were 
equally   armed   and   ready,  or   that,    in   the 


101;  Ex  parte  Nettles,  58  Ala.  268;  Tate  v.  State, 
46  Ga.  148.  See,  also,  State  v.  Howoll,  9  Ired. 
(N.  C.)  485;  State  v.  Smith,  24  W.  Va.  814;  State 
V.  Matthews,  80  N.  C.  417;  State  v.  Underwood, 
67  Mo.  40. 

fl*oi  East,  P.  C.  242,  243;  Fost.  C.  L.  295; 
Whiteley's  Case,  1  Lewin,  C.  C.  173;  State  v. 
Scott,  4  Ired.  (N.  C.)  409,  42  Am.  Dec.  148;  State 
V.  McCants,  1  Speers  (S.  C.)  384;  Slaughter  v. 
Com.,  11  Leigh  (Va.)  681;  btate  v.  Hildreth,  9 
Ired.  (N.  C.)  429,  51  Am.  Dec.  364;  Ex  parte 
Nettles,  58  Ala.  268. 

841  State  V.  McCants,  1   Speers   (S.  C.)  384. 

Thus,  in  State  v.  Hill,  4  Dev.  &  B.  (N.  C.) 
491,  34  Am.  Dec.  396,  where  the  accused  made  a 
simple  assault  upon  the  deceased,  and  the  de- 
ceased, to  avenge  the  blow,  attacked  the  accused 
with  a  knife,  and  severely  wounded  him,  and  the 
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course  of  the  combat,  the  accused  used 
against  an  unarmed  adversary  a  deadly  wea- 
pon, if  it  was  hastily  snatched  in  the  heat  of 
passion,  and  not  clearly  provided  for  the 
purpose.^^^ 

Previous  Encounters  and  Threats, — When 
a  man  kills  another  in  mutual  combat,  it  is 
not  to  be  presumed  that  he  acted  with  malice 
merely  because  he  was  actuated  by  malice  in 
a  former  encounter  with  the  deceased,  and 
because  he  had  quarreled  with  the  deceased, 
and  made  threats  against  him.  "Certainly^ 
where  two  persons  have  formerly  fought  on 
malice,  and  are  apparently  reconciled,  and 
fight  again  on  a  fresh  quarrel,  it  shall  not  be 
intended  that  they  were  moved  by  the  old 
grudge,  unless  it  so  appear  from  the  cir- 
cumstances of  the  affair."  ^^^ 


accused  instantly,  and  in  a  transport  of  passion 
thus  excited,  and  without  previous  malice,  kUled 
the  deceased,  it  was  held  a  case  of  manslaughter. 
See,  also,  State  v.  Levlgne,  17  Nev.  435. 

3*-i  State  v.  McCants,  1  Speers  (S.  C.)  384;  State 
V.  Levlgne,  17  Nev.  435. 

348  1  Hawk.  P.  C.  c.  13,  §  30;  Copeland  v. 
State.  7  Humph.  (Tenn.)  479;  State  v.  Hill,  4 
Dev.  &  B.  (N.  C.)  491.  34  Am.  Dec.  396;  SUte 
vr.  HUdreth,  9  Ired.  (N.  C.)  429,  51  Am.  Dec.  364. 
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Duel, — A  homicide  committed  in  a  delib- 
erate duel,  however  fairly  the  combat  may 
be  conducted,  is  not  manslaughter,  but  mur- 
der. "The  punctilios  of  false  honor  the  law 
regards  as  furnishing  no  excuse  for  homi- 
cide. He  who  deliberately  seeketh  the  blood 
of  another,  in  compliance  with  such  pimc- 
tilios,  acts  in  open  defiance  of  the  laws  of 
God  and  of  the  state,  and  with  that  wicked 
purpose  which  is  termed  ^malice  afore- 
thought.' "344 

(e)  Sight  or  Knowledge  of  Wife's  Adul- 
tery.— It  has  long  been  settled  that  if  a  man 
sees  his  wife  in  the  act  of  adultery,  this  is 
sufficient  provocation  to  reduce  to  .man- 
slaughter an  instant  killing  either  of  the  wife 
or  of  her  paramour.^*'^ According  to  the  old 
authorities  the  husband  must  see  the  act.  If 
he  kills  on  suspicion,  however  well  founded, 
or  on  information,  he  is  guilty  of  murder. 
And  there  are  late  cases  also  holding  this 


344  State  V.  Hill,  -1  Dev.   &  B.   (N.  C.)   491.  34 

Am.  Dec.  396. 

845  1  Hale,  P.  C.  486;    Fost.  C.  L.  296;    1  East, 

P.  C.  234,  251;    4  Bl.  Comm.  192;    Reg.  v.  Roth- 
well,  12  Cox,  C.  C.  145,  Beale's  Cas.  481;    Hooks 

V.  State,  99  Ala.  166;    and  cases  cited  in  the  notes 

following. 
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doctrine.^*® The  distinction,  however,  is  not 
reasonable.  For  example,  it  is  not  reason- 
able to  hold  a  husband  guilty  of  murder,  in- 
stead of  manslaughter,  in  killing  his  wife's 
paramour,  if  he  did  so  under  the  influence 
of  passion  immediately  after  their  separa- 
tion, and  with  conclusive  evidence  of  their 
guilt.  And  there  are  some  well-considered 
cases  holding  that  it  is  a  question  for  the 
jury  in  such  cases  whether  the  provocation 
was  sufficient.^ ^" 


••»^«Reg.  V.  Fisher,  8  Car.  &  P.  182;  Reg.  v. 
KeUy.  2  Car.  &  K.  814;  State  v.  John,  8  Ired. 
(N.  C.)  330,  49  Am.  Dec.  396;  State  v.  Samuel,  3 
Jones  (N.  C.)  74,  64  Am.  Dec.  596;  McWhlrfs 
Case,  3  Grat.  (Va.)  594,  46  Am.  Dec.  196.  See, 
also,  Shufflin  v.  People.  62  N.  Y.  229;  Biggs 
V.  State,  29  Ga.  723;  Sawyer  v.  State.  35  Ind. 
83;  State  v.  Avery.  64  N.  C.  608;  State  v.  Harman, 
78  N.  C.  519;  People  v.  Horton.  4  Mich.  69. 

In  State  v.  Samuel,  supra,  it  was  held  that  the 
fact  that  the  husband  knows  that  the  other  man 
nas  previously  iieon  in  the  habit  of  adulterous 
Intercourse  with  his  wife,  and  that  he  believes, 
when  he  kills  him.  that  he  is  then  accompanying 
her  for  that  purpose,  will  not  reduce  the  homicide 
to  manslaughter. 

347Maher  v.  People,  10  Mich.  212,  81  Am.  Dec. 
781,  Beale's  Cas.  482;  Reg.  v.  Rothwell.  12  Cox,  C. 
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Malice, — Even  the  sight  of  his  wife's 
adultery  does  not  rcdnco  a  honiiei(h)  by  the 
husband  to  manslaughter  if  he  coniniittcd  the 
deed  with  nudice,  and  not  nnder  the  influence 
of  indignation  and  passion  caused  by  the 
sight.-"^-*^ 

(/')  Adulfcry  with  Sister, — It  was  held  in 
Pennsylvania  that  where  a  man  detects  an- 
other  in  bed  with  his  sister  under  circum- 
stances showing  clearly  that  she  has  been 
committing  adultery,  and  kills  the  man,  there 
is  no  such  provocation  as  will  reduce  the  hom- 
icide to  manslaughter/'*'*^  According  to  the 
better  opinion,  however,  the  (juestion  in  such 
a  case  would  be  for  the  jurv/'*'^^ 

(g)  Insultintj  Words  and  (iestures, — It  is 
well  settled,  as  a  general  rule,  that  no  words 
of  reproach  or  contemptuous  gestures,  how- 
ever insulting,  will  constitute  sufficient  prov- 
ocation to  reduce  a  homicide  to  nianslaugh- 
ter.^^^     But  this  rule  does  not  apply  where, 

C.  145.  Beale's  Cas.  481;  Hooks  v.  State,  99  Ala. 
166. 

34S  See  the  cases  above  cited.  And  see  ante,  § 
259. 

340  Lynch  v.  Com.,  77  Pa.  St.  205. 

3-0  Post,  §  260  i. 

3.-1  1  Hale,  P.  C.  456;  Fost.  C.  L.  290;  Lord  More- 
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because  of  insulting  words  or  gestures,  per- 
sons become  suddenly  heated  and  engage  in 
mutual  combat,  and  the  person  insulted  slays 
the  other  under  the  influence  of  passion 
caused  by  the  other's  blows,  and  not  because 
of  the  insulting  words  or  gestures.  In  such 
a  case  it  is  manslaughter  in  mutual  com- 
bat.^^^  And  there  is  authority  for  savins 
that  there  may  be  circumstances  under  which 
words  alone  may  constitute  sufficient  provo- 


ly's  Case,  Kelyng.  53,  Beale's  Cas.  473;  Reg.  v. 
RothweU,  12  Cox,  C.  C.  145,  Beale's  Cas.  481; 
Com.  V.  Webster,  5  Cush.  (Mass.)  295,  52  Am.  Dec. 
711;  Preston  v.  State,  25  Miss.  383;  U.  S.  v.  Wilt- 
berger,  3  Wash.  C.  C.  515,  Fed.  Cas.  No.  16,738; 
State  V.  Carter,  76  N.  C.  20;  Taylor  v.  State,  48 
Ala.  180;  Ex  parte  Brown,  65  Ala.  446;  People  v. 
Butler,  8  Cal.  435;  Malone  v.  State,  49  Ga.  210; 
Bird  V.  State.  55  Ga.  317;  People  v.  Turley,  50  Cal. 
469;  Johnson  v.  State.  27  Tex.  758;  State  v. 
Evans,  65  Mo.  574;  Green  v.  Com..  83  Pa.  St.  75; 
State  V.  Martin,  30  Wis.  216. 

"This  rule  governs  every  case  where  the  party 
killing  upon  such  provocation  made  use  of  a  dead- 
ly weapon,  or  otherwise  manifested  an  intention 
to  kill,  or  do  some  great  boiily  harm."  1  East. 
P.  C.  c.  5.  §  20. 

•»''2  Lord  Morley's  Case,  Kelyng.  53,  Beale's  Cas. 
473;  State  v.  Hill,  4  Dev.  &  B.  (N.  C.)  491,  34  Am. 
Dec.  396.     Ante.  §  260  d. 
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cation,  if  the  jury  think  that  they  were  such 
as  to  reasonably  excite  uncontrollable  pas- 
sion.*^^ 

In  Texas  the  statute  makes  it  manslaugh- 
ter, and  not  murder,  where  a  man  kills  an- 
other because  of  insulting  words  or  conduct 
towards  a  female  relative,  if  the  killing  oc- 
curs as  soon  as  the  parties  meet  after  knowl- 
edge of  the  insult.^^* 

(h)  Trespass  upon  Land  or  Goods. — It  is 
also  well  settled  that  no  mere  trespass  u|)on 
the  land  or  goods  of  another  is  sufficient  to  re- 
duce an  intentional  killing  to  manslaughter. 
If  one  uses  a  deadly  weapon  upon  another  to 
prevent  a  mere  tresj)ass  upon  his  property, 
and  kills  him,  he  is  guilty  of  murder.®^^ 


s-isReg.  V.  RothweU,  12  Cox,  C.  C.  145,  Beale's 
Cas.  481;  post,  §  260  I. 

354  See  Richardson  v.  State,  9  Tex.  App.  612; 
Orman  v.  State,  22  Tex.  App.  604,  58  Am.  Rep. 
662;  Simmons  v.  State,  23  Tex.  App.  653. 

3"»5  State  V.  Shippey.  10  Minn.  223,  88  Am.  Dec. 
70;  Com.  v.  Drew.  4  Mass.  396;  People  v.  Horton. 

4  Mich.  67;  Beauchamp  v.  State.  6  Blackf.  (Ind.) 
299;  State  v.  Vance,  17  Iowa,  138;  Monroe  v.  State, 

5  Ga.  85;  Hayes  v.  State,  58  Ga.  35;  Simpson  v. 
State.  59  Ala.  1.  31  Am.  Rep.  1;  Oliver  v.  State,  17 
Ala.  .^.87;  Lambeth  v.  State.  23  Miss.  322. 
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It  will  be  shown  in  a  subsequent  section 
that  a  man  may  kill  another  to  prevent  a  fel- 
ony attempted  by  violence  or  surprise,  as  bur- 
glary or  robbery.  These  are  more  than  mere 
trespasses,  and  the  homicide  is  justifiable.^*^® 
So,  as  we  shall  see,  a  man  may  sometimes  kill 
to  prevent  an  entry  into  his  dwelling 
house.^^^ 

A  man  may  also  oppose  force  to  force  to  pre- 
vent a  mere  trespass  if  he  does  not  use  a  dead- 
ly weapon,  or  use  unnecessary  force,  and  if  it 
l)ecomcs  necessary,  during  the  encounter,  to 
kill  in  order  to  save  himself  from  death  or 
great  bodily  harm,  he  will  be  excused.®^®  In 
such  a  case,  if  he  should  kill  the  other  during 
the  conflict,  not  in  order  to  save  himself  from 
death  or  great  bodily  harm,  but  because  of 
passion  caused  by  the  other's  blows,  it  would 
be  manslaughter  in  mutual  combat.®*^®  If  he 
should  kill  him  from  malice  in  such  case,  it 
would  be  murder.^®^ 


a.-ifi  Post,  §  268. 

357  Post,  §  287. 

358  Post,  §  277. 

850  Com.  V.  Drew,  4  Mass.  391;  Claxton  v.  State. 
2  Humph.  (Tenn.)  181;  ante,  §  260  d. 
••^"oAnte.  §§  259,  260(1. 
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(i)  Question  of  Law  or  Fact. — The 
weight  of  authority  in  England  is  to  the  ef- 
fect that  it  is  for  the  court  to  deteiinine  in  ^he 
abstract  whether  a  particular  act  of  provoca- 
tion is  adequate,  and  to  instruct  the  jury  as 
a  matter  of  law  that  it  is  or  is  not,  and  that 
it  is  for  the  jury  to  say  whether  such  provo- 
cation was  given,  whether  it  caused  heat  of 
blood,  and  whether  the  homicide  was  com- 
mitted in  the  heat  of  blood.^^^  And  there  are 
cases  in  this  countrv  to  the  same  effect.^^^ 
The  soundness  of  this  view  is  more  than 
<loubtful,  and  there  are  well-considered  cases 
both  in  England  and  in  this  country  to  the 
effect  that  the  adequacy  of  any  act  of  provo- 
cation to  arouse  passion  in  an  ordinarily 
reasonable  man,  which  all  agree  to  be  the  test, 


•^81  Reg.  V.  Fisher,  8  Car.  &  P.  182;  Reg.  v.  Kel- 
ly, 2  Car.  &  K.  814. 

Thus,  in  Reg.  v.  Fisher  and  Reg.  v.  Kelly,  su- 
pra, the  jury  were  instructed,  as  a  matter  of  law, 
that  a  wife's  adultery  was  not  sufficient  provo- 
cation to  the  husband,  where  he  did  not  see  the 
act. 

s«2  state  V.  John,  8  Ired.  (N.  C.)  330.  In  this 
case  it  w^as  held  as  a  matter  of  law  that  a  wife's 
adultery  was  not  sufficient  provocation  to  the  hus- 
band where  he  did  not  see  the  act. 


.M 
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is  essentially  a  question  for  the  jury,  unless 
it  is  so  clearly  inadequate  as  to  admit  of  no 
reasonable  doubt  upon  any  theory.^®^    As  was 

^«3Reg.  V.  Welch,  11  Cox,  C.  C.  336,  Beale*s  Cas. 
479;  Reg.  v.  Rothwell,  12  Cox,  C.  C.  145,  Beale's 
Cas.  481;  Maher  v.  People,  10  Mich,  212,  81  Am. 
Dec.  781,  Beale's  Cas.  482;  Hooks  v.  State,  99  Ala, 
166. 

In  Maher  v.  People,  supra,  it  was  said  by  Judge 
Christiancy:  "It  is  doubtless,  in  one  sense,  the 
province  of  the  court  to  define  what,  in  law,  will 
constitute  a  reasonable  or  adequate  provocation, 
but  not,  I  think,  in  ordinary  cases,  to  determine 
whether  the  provocation  proved  in  the  particular 
case  is  sufficient  or  reasonable.  This  is  essen- 
tially a  question  of  fact,  and  to  be  decided  with 
reference  to  the  peculiar  facts  of  each  particular 
case.  As  a  general  rule,  the  court,  after  inform- 
ing the  jury  to  what  extent  the  passions  must  be 
aroused,  and  reason  obscured,  to  render  the  homi- 
cide manslaughter,  should  itiform  them  that  the 
provocation  must  be  one,  the  tendency  of  which 
would  be  to  produce  such  a  degree  of  excitement 
and  disturbance  in  the  minds  of  ordinary  men: 
and  if  they  should  find  that  it  did  produce  that 
effect  in  the  particular  instance,  and  that  the 
homicide  was  the  result  of  such  provocation,  it 
would  give  it  the  character  of  manslaughter." 

It  was  further  said:  "Besides  the  considera- 
tion that  the  question  is  essentially  one  of  fact, 
jurors,  from  the  mode  of  their  selection,  coming 
from  the  various  classes  and  occupations  of  so- 
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said  by  Judge  Christiaiicy  in  a  Mickiyan 
case,  ^'Provocations  will  l)e  given  without  ref- 
erence to  any  previous  model,  and  the  pas- 
sions they  excite  will  not  consult  the  prece- 
dents." ««* 


ciety,  and  conversant  with  the  practiral  affairs  of 
life,  are  much  better  qualified  to  judge  of  the  suf- 
ficiency and  tendency  of  a  given  provocation,  and 
much  more  likely  to  fix.  with  some  degree  of  ac- 
curacy, the  standard  of  ordinary  human  nature, 
than  the  judge,  whose  habits  and  course  of  life 
give  him  much  less  experience  of  the  working  of 
passion  in  the  actual  conflicts  of  life." 

In  the  case  from  which  these  quotations  are 
taken,  the  evidence  showed  that  the  accused  shot 
the  deceased  when  laboring  under  great  excite- 
ment. His  counsel  offered  to  prove,  for  the  pur- 
pose of  showing  provocation,  that  the  deceased 
had  committed  adultery  with  the  wife  of  the  ac- 
cused within  half  an  hour  prior  to  the  shooting, 
that  the  accused  saw  them  come  out  of  the  woods, 
and  followed  them,  and,  after  they  had  separated, 
went  into  a  saloon  after  the  deceased,  and  instant- 
ly shot  him,  and  that,  a  few  minutes  before  he  en- 
tered the  saloon,  a  friend  told  him  that  his  wife 
and  the  deceased  had  committed  adultery  in  the 
woods  the  day  before.  According  to  the  old  au- 
thorities, this  would  not  show  adequate  provoca- 
tion, as  the  accused  did  not  sec  the  act  (ante,  § 
269e),  and  the  trial  court  excluded  the  evidence. 
On  writ  of  error  after  a  conviction  of  murder,  the 
judgment  was  reversed  on  the  ground  that  it  wa^ 
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261.  Cooling  of  Blood. 

(a)  In  General. — Not  only  must  the  prov- 
ocation have  been  of  such  a  nature  as  might 
reasonably  excite  passion  and  overthrow  rea- 
son, but  the  homicide  must  have  been  com- 
mitted before  the  passion  subsided  and  the 
blood  cooled,  and  before  the  lapse  of  a  reason- 
able time  for  cooling.  If  the  blood  of  the  ac- 
cused actually  did  cool  before  he  gave  the  fa- 
tal blow,  it  is  clearly  a  case  of  murder,  how- 
ever short  the  time  between  the  provocation 
and  the  blow.  And  if  the  circumstances 
show  that  he  reflected,  as  where  it  appears 
that  he  sought  some  advantage,  or  took  time 
to  choose  some  convenient  place  for  fighting, 
or  to  strike  at  a  particular  vital  spot,  actual 
cooling  may  well  be  inferred,  for  these  cir- 
cumstances show  the  exercise  of  reason  and 
judgment.^  ®^ 


for  the  jury  to  say  whether  there  was  sufficient 
provocation,  and  that  the  evidence  should  have 
been  admitted. 

364  Maher  v.  People.  10  Mich.  212,  81  Am.  Dec. 
781,  Beale's  Cas.  482. 

-"•'See  1  East.  P.  C.  252;  Rex  v.  Oneby,  2  Ld. 
Raym.  1485.  "If,  from  any  circumstance  what- 
ever," said  East,  "it  appear  that  the  party  re- 
flected, deliberated,  or  cooled  any  time  before  the 
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(6)  Reasonable  Time  for  Cooling. — It  is 
not  necessary,  however,  in  all  cases,  to  show 
that  the  blood  actually  did  cool,  in  order  to 
make  out  a  case  of  murder.  It  is  enough  to 
show  that  there  was  a  reasonable  time  for 
cooling,  for  the  law  requires  that  men  shall 
act  reasonably  in  controlling  their  pas- 
sions.^®®    The  reasonable  time  for  cooling  is 

fatal  stroke  given,  or  if,  in  legal  presumption, 
there  was  time  or  opportunity  for  cooling,  the 
killing  will  amount  to  murder."     1  East,  P  C.  252. 

306  1  East,  P.  C.  252;  Rex  v.  Oneby,  2  Ld.  Raym. 
1485;  Lord  Morely's  Case,  Kelyng,  53,  Beale's  Gas. 
473;  State  v.  McCants,  1  Speers  (S.  C.)  384  (one 
of  the  best  cases  on  this  point  to  be  found  in  the 
reports);  State  v.  Hill,  4  Dev.  &  B.  (N.  C.)  491. 
34  Am.  Dec.  396;  Kilpatrick  v.  Com.,  31  Pa.  St. 
198;  McWhirt's  Case,  3  Grat.  (Va.)  594,  46  Am. 
Dec.  196;  Hawkins  v.  State,  25  Ga.  207,  71  Am. 
Dec.  166;  State  v.  Shippey,  10  Minn.  223,  88  Am. 
Dec.  70. 

"  'Was  he  cool?'  means,  not  was  there  in  fact  a 
gentle  flowing  of  the  blood,  which  had  been  hur- 
ried in  its  circulation,  but  means,  was  thel-e,  in 
law,  malice  in  his  act;  and  the  reasonable  time 
then  is  not  mere  evidence  of  actual  cooling,  or 
cooling  in  its  popular  sense,  but  is,  in  itself,  a  cir- 
cumstance which,  in  law,  stands  in  place  of  actual 
cooling,  and  is  equally  significant  of  malice.  He 
who  has  received  a  sufficient  legal  provocation, 
such  as  might  have  mitigated  to  manslaughter  a 
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the  time  within  which  an  ordinarily  reasona- 
ble man  would  cool  under  like  circum- 
stances.**^' In  a])plying  this  test,  all  the  cir- 
cumstances attending  the  homicide  are  to  U? 
taken  into  consideration,  including  the  na- 
ture and  extent  of  the  provocation,  the  physi- 
cal and  mental  constitution  of  the  accused, 
his  condition  in  life  and  ])eculiar  situation  at 
the  time  of  the  affair,  his  education  and  hab- 
its, and  his  conduct,  manner,  and  conversa- 
tion throughout  the  affair.  **Tn  a  word,  all 
])ertinent  circumstances  may  U*  considered, 
and  the  time  in  which  an  ordinary  man,  in 
like  circumstances,  would  have  cooled,  is  the 
reasonable  time."^*^^ 

(c)   Question  of  Law  or  Fact, — Some  of 


mortal  blow  proceeding  from  it  and  given  instant- 
ly, would  not  be  less  than  a  murderer  if  he  should 
remain  in  apparently  undiminished  fury  for  a 
length  of  time  unreasonable  under  the  circum- 
stances, and  then  kill."  State  v.  McCants.  1 
Speers  (S.  C.)  384. 

.•«<- State  V.  McCants,  1  Speers  (S.  C.)  384;  Kil- 
patrick  v.  Com.,  31  Pa.  St.  198. 

Where,  after  men  had  been  engaged  in  mutual 
combat,  they  ceased  to  fight,  and  one  of  them  went 
to  some  distance  after  a  weapon,  and  then  re- 
turned and  killed  the  other,  it  was  held  that  the 
homicide  was  murder,  whether  the  party  actually 
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the  cases  hold  that  whether  there  was  reason- 
able time  for  cooling  is  a  question  of  law  to 
be  decided  by  the  court  upon  consideration  of 
the  length  of  time  and  all  the  other  circum- 
stances found  bv  the  jury  on  a  special  ver- 
dict, or  else  to  be  given  to  the  jury  in  the 
court's  charge.'"*®^  This,  however,  is  wrong. 
The  proper  practice  is  to  leave  the 
ciuestion  to  be  determined  by  the  jury  as  ii 
(piestion  of  fact,  under  j)roper  instructions, 
and  by  a  general  verdict.  Whether,  under 
all  the  circumstances,  there  was  time  for  the 
passions  of  an  ordinary  man  to  cool  must 
depend  upon  the  nature  of  man  and  the 
laws  of  the  human  mind,  as  well  as  upon 
the  nature  and  circumstances  of  the  provo- 
cation, and  in  ordinary  cases  is  essentially 
a  question  of  fact  for  the  jury.'"*'^^ 

cooled  or  not.  Hawkins  v.  State,  25  Ga.  207,  71 
Am.  Dec.  166. 

i«>*  State  V.  McCants,  1  Speers  (S.  C.)  384.  See 
State  V.  Moore,  69  N.  C.  267. 

i«i>  Rex  V.  Oneby.  2  Ld.  Raym.  1485:  Reg.  v. 
Fisher.  8  Car.  &  P.  182;  State  v.  McCants.  1  Speers 
(S.  C.)  384. 

•«7o  Rex  V.  Hayward,  6  Car.  &  P.  157;  Rex  v. 
Lynch.  5  Car.  &  P.  324;  Maher  v.  People,  10  Mich. 
212,  81  Am.  Dec.  781,  Beale's  Gas.  482;  Hooks  v. 
State,  99  Ala.  166. 
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(3)     Involuntary  Manslaughter. 

262.  Definition. — Involuntary  nnanslaughter  is  a 
honnicide  connnnitted  unintentionally,  but  without 
excuse,  and  not  under  such  circumstances  as  to 
raise  the  implication  of  malice.sri     it  may  arise — 

1.  From  malfeasance,  or  the  doing  of  a  crim- 

inal act  not  amounting  to  a  felony,  nor 
naturally  tending  to  cause  death  or  great 
bodily  harm. 

2.  From  misfeasance,  or  the  doing  of  a  law- 

ful  act  with   gross  negligence. 

3.  From  nonfeasance,  or  the  omission  to  per- 

form a  legal  duty  under  circumstances 
showing  gross  negligence. 

The  absence  of  an  intent  to  kill  or  to  in- 
flict great  bodily  harm  distinguishes  invol- 
untary manslaughter  from  voluntary  man- 
slaughter. It  is  distinguished  from  mur- 
der in  that  there  is  no  malice,  either  express 
or  implied, — that  is,  no  actual  intent  to  kill 
or  inflict  great  lx)dily  harm,  nor  circum- 
stances from  which  malice  will  be  implied, 
as  the  doing  of  an  act  dangerous  to  life,  or 
the  commission  of  a  felony,  or  resistance  of 
a   lawful   arrest.      Tt   is  distinguished  from 


871  See  Wild's  Case,  2  Lewin,  C.  C.  214.  Beale's 
Cas.  347;  Reg.  v.  Towers,  12  Cox,  C.  C.  530,  Beale's 
Cas.  425;  State  v.  Benham.  23  Iowa,  154.  92  Am. 
Dec.  417;  Keenan  v.  State,  8  Wis.  132;  People  v. 
StubenvoU,  62  Mich.  329. 
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excusable  homicide  by  accident  by  the  fact 
that  the  killing  results  from  doing  a  crim- 
inal act. 

263.  Malfeasance. 

(a)  In  Oeneral. — An  unintentional  homi- 
cide in  the  doing  of  a  criminal  act  not 
amounting  to  a  felony,  nor  naturally  tending 
to  cause  death  or  great  bodily  harm,  is  gen- 
erally manslaughter.^*^^ 

As  we  have  seen,  it  is  murder  to  uninten- 
tionally kill  another  in  committing,  or  at- 
tempting to  commit,  some  felony,  as  bur- 
glary, rape,  arson,  or  robbery,  or  by  doing 
an  act  which  has  a  natural  tendency  to 
cause  death  or  great  bodily  harm,  because  in 
such  cases  the  law  implies  malice  from  the 
nature  of  the  act.'^*^ 

If  the  act  is  not  of  such  a  nature,  but  is 
criminal, — that  is,  a  misdemeanor, — and  is 
malum  in  se  and  not  merely  malum  pro- 
hibitum, the  law  does  not  excuse  the  act  al- 


«T2Reg.  V.  Towers.  12  Cox,  C.  C.  530,  Beale's 
Cas.  245;  Reg.  v.  Bradshaw,  14  Cox,  C.  C.  83, 
Beale's  Cas.  146;  State  v.  Benham,  23  Iowa,  154, 
92  Am.  Dec.  417.  See  also  People  ▼.  Steubenvoll, 
62  Mich.  329;  Rex  v.  Sullivan,  7  Car.  &  P.  641. 

sTs  Ante,  §§  244,  248. 
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together  as  an  accident,  Imt,  because  the  act 
was  criminal,  punishes  the  homicide  as  man- 
slaughter.^'^ 

(6)  A,siiauUii,  Breaches  of  Ike  Peace,  and 
Unlawful  Gatneif. — If  one  assaults  another, 
but  not  in  a  way  to  naturally  cause  death  or 
great  bodily  harm,  he  is  guilty  of  a  criminal 
act,  and  if  death  ensues,  though  contrary  to 
•his  intention  and  wish,  the  homicide  is  man- 
slaughter.^"^    So,  if  men  engage  in  a  prize 

^"t*  See  the  cases  cited  in  note  372,  supra,  and 
in  the  notes  foUowing.     And  see  post,  §  263  g. 

375  Wild's  Case,  2  Lewin.  C.  C.  214.  Beale's  Cas. 
347;  Fray's  Cas,  1  East,  P.  C.  236,  Beale*s  Cas. 
477;  Wigg's  Case.  1  Loach,  C.  C.  378;  Reg:  v. 
Towers,  12  Cox,  C.  C.  530.  Beale's  Cas.  425;  People 
V.  SeubenvoU,  62  Mich.  329.  And  see  Reg.  v. 
Bruce,  2  Cox,  C.  C.  262,  Beale's  Cas.  202. 

In  Reg.  V.  Towers,  supra,  this  principle  was  ap- 
plied where  a  man  assaulted  a  woman  who  was 
nursing  a  child,  and  thereby  caused  the  chUd  to 
go  into  convulsions,  and  die. 

It  is  manslaughter  if,  on  a  sudden  quarrel  be- 
tween two  persons,  a  blow  intended  for  one  of 
them  accidentally  falls  upon  and  kills  a  third  per- 
son.    Rex  V.  Brown,  1    l^each.  C.  C.  135. 

It  is  murder  if  the  assault  is  made  in  a  way  to 
manifestly  endanger  life,  or  threaten  great  bod- 
ily harm,  as  when  it  is  made  with  a  deadly  weapon, 
though  without  intent  to  kill.     Ante,  §  244. 
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fight  under  such  circuinatances  as  to  consti- 
tute a  breach  of  the  peace,  and  one  of  them 
nn intentionally  kills  the  other,  it  is  mail- 
slaughter  at  common  law  becanse  of  the 
breach  of  the  peace.^"^  The  same  is  true 
of  a  homicide  nn  intentionally  caused  in  an 
affray.^""  And  it  is  manslaughter  to  unin- 
tentionally  kill  another  in  an  unla\yful  game 
or  sport,  as  in  a  game  of  football  played  in 
such  a  manner  as  to  be  dangerous.^^®  If  a 
game  is  played  in  snch  a  \yay  as  to  make  it 
likely  to  cause  death,  it  is  unlawful,  and  this 
principle  applies,  notwithstanding  it  is  play- 
ed according  to  established  rules.^^^ 

(c)  Immoderaie  CoiTecfinn  of  Child,  Pu- 


3TrtSee  Ward's  Case,  1  East.  P.  C.  270;  Reg.  v. 
Knock,  14  Cox,  C.  C.  1. 

If,  by  statute  in  the  particular  jurisdiction,  prize 
flighting  is  lawful,  the  homicide  is  excusable  as  an 
accident.  Post.  §  274.  If  prize  fighting  should 
be  made  a  felony  by  statute,  the  homicide,  accord- 
ing to  the  common-law  doctrine,  would  be  murder. 
Ante,  §  248. 

377  Reg.  V.  Knock.  14  Cox,  C.  C.  1. 

37S  Reg.  V.  Bradshaw,  14  Cox,  C.  C.  83,  Beale's 
Cas.  146.  If  the  game  or  sport  is  lawful,  the  hom- 
icide is  excusable.     Post,  §  274. 

^-oRog.  V.  Bradshaw,  14  Cox,  C.  C.  83,  Beale's 
Cas.  140. 
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pil  or  Apprentice. — It  is  lawful  for  a  parent 
or  one  in  loco  parentis  to  correct  his  child, 
and,  if  the  correction  does  not  exceed  the 
bounds  of  moderation,  the  unintentional 
killing  of  the  child  mil  be  excused  as  an  ac- 
cident.^ ®^  If  the  correction  is  immoderate, 
however,  either  because  of  the  instrument 
used,  or  because  of  the  extent  of  the  punish- 
ment, it  becomes  an  assault  and  battery,  and, 
if  death  ensues  in  consequence,  it  is  a  case 
of  manslaughter.^®^  Of  course,  in  deter- 
mining whether  the  correction  was  moderate 
or  not,  the  age  of  the  child  must  be  taken 
into  consideration.^®^  The  same  principle 
applies  to  the  correction  of  a  pupil  by  his 
teacher,  or  an  apprentice  by  his  master, 
where  the  right  to  correct  at  all  is  recog- 
nized.*^®* 


380  Ante,  §  274b. 

3811  Hale.  P.  C.  455;  Fost.  C.  L.  262,  Beale's 
Cas.  185,  315;  Reg.  v.  Griffin,  11  Cox,  C.  C.  402, 
Beale's  Cas.  315;  Rex  v.  Cheeseman,  7  Car.  &  P. 
455;  State  v.  Field,  70  Iowa,  196;  Com.  v.  Randall, 
4  Gray  (Mass.)  36;  post,  274b. 

38i:  Reg.  V.  Griffin,  11  Cox,  C.  C.  402.  Beale's  Cas. 
315. 

388  Grey's  Case,  Kelyng,  64,  Beale's  Cas.  463; 
Reg.  V.  Hopley.  2  Fost.  &  F.  202;  ante,  $  211;  post. 
§  275b. 
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(d)  Attempting  or  Procuring  an  Abor- 
tion.— If  a  person  attempts  to  procure  an 
abortion  tinder  such  circumstances,  or  in 
such  a  manner,  as  to  inflict  serious  injury 
on  the  woman,  and  endanger  her  life,  and 
she  dies  by  reason  thereof,  the  homicide,  as 
we  have  seen,  is  murder.^^^  If  the  attempt 
is  not  made  in  such  a  way  as  to  inflict  serious 
injury  or  endanger  life,  the  homicide  is  man- 
slaughter, for  the  attempt  to  procure  an 
abortion  is  unlawful.^®^ 

(e)  Riots. — A  riot  is  not  a  felony,  so  as 
to  make  an  unintentional  homicide  while 
engaged  in  a  riot  niurdcr.^^*^  But  such  u 
homicide  is  manslaughter,  if  there  is  no  in- 
tention to  kill  or  inflict  great  bodily  harm, 
for  the  riot  is  a  misdemeanor.^®^ 

:»^*Ante,  §  244e. 

.•»s5  Reg.  V.  Gaylor.  Dears.  &  B.  C.  C.  288;  Yundt 
V.  People,  65  lU.  372 ;  People  v.  Olmstead,  30  Mich. 
431;  WiUey  v.  State,  46  Ind.  363;  People  v.  Clark, 
7  N.  Y.  385;  State  v.  Glass.  5  Or.  73;  Com.  v.  Rail- 
ing, 113  Pa.  St.  37. 

:»•««  Ante.  §  248. 

'i'*'  1  Whart.  Crim.  Law.  §§  326,  398;  Rex.  v.  Mur- 
phy, 6  Car.  &  P.  103;    Brennan  v.  People,  15  111 
511;  Sloan  v.  State,  9  Ind.  565;  Patten  v.  People. 
18  Mich.  314;  State  v.  Jenins.  14  Rich.  (S.  C.)  215. 
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(/)  Attempt  to  Commit  Suicide. — One 
who,  in  attempting  to  commit  suicide,  unin- 
tentionally kills  a  bystander,  is  guilty  of 
manslaughter  at  least,  because  an  attempt 
to  commit  suicide  is  criminal  and  malum  in 
se,  though  no  longer  punishable.^^® 

((/)  Acts  Merely  Mala  Prohibiia. — To 
constitute  involuntary  manslaughter  by  mal- 
feasance, the  act  done  must  be  malum  in  se, 
and  not  merely  malum  prohibitum.  For 
this  reason  it  was  lield  in  a  Massachusetts 
case,  referred  to  in  a  previous  section,  that 
a  person  w^as  not  guilty  of  criminal  assault 
and  battery  in  driving  over  a  nnm  in  the 
street,  merely  because  he  was  driving  at  a 
rate  of  speed  ])rohibited  by  a  city  ordinance, 
where  he  was  not  driving:  so  recklessly  as  to 
be  guilty  of  criminal  negligence.^®^  This 
case  would  apply,  of  course,  if  the  man  had 
been  killed  and  the  indictment  had  been  for 
man8lau2:hter.     There  is  some  authority  a])- 


388  Com.  V.  Mink.  123  Mass.  422,  25  Am.  Rep.  109, 
Beale's  Cas.  206;  ante,  §  250. 

In    South    CaroUna    it   has   been   held  .murder. 
State  V.  Levelle,  34  S.  C.  120,  27  Am.  St.  Rep.  799. 

•»«»»Com.  V.  Adams.  114  Mass,  323,  19  Am.  Rep. 
362.  Beale's  Cas.  204 ;  ante,  §§  59,  71. 
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pareutly  against  this  view.  In  a  Kentucky 
case  a  man  was  lield  guilty  of  nianslanghter 
without  regard  to  any  question  of  negli- 
gence, where  he  deliberately  fired  his  pistol 
within  the  limits  of  a  city  in  violation  of  an 
ordinance,  and  unintentionally  killed  a  by- 
stander.^®^ This  ease  may  perhaps  be  sus- 
tained, howTvor,  on  the  ground  that  the  act 
of  firing  the  pistol  was  wanton  and  malum 
in  se. 

(h)  Act  Constittiting  a  Mere  Civil 
Wrong. — The  dictum  in  many  of  the  cases 
is  broad  enough  to  make  it  manslaughter 
to  unintentionallv  kill  another  while  en- 
gaged  in  committing  a  mere  civil  wrong  or 
tort,  but  this  is  not  the  law.  To  have  this 
effect  th(j  act  must,  at  least,  be  a  misdemean- 
or. Tn  a  leading  English  case  it  was  said 
that  the  mere  fact  of  a  person  committing  a 
civil  wrong  against  another  ought  not  to  be 
used  as  an   incident  w^hich  is    a    necessarv 


39«  Sparks  v.  Com..  3  Bush.  (Ky.)  Ill,  96  Am. 
Dec.  196.  And  it  was  held  that  the  same  result 
follows  if  he  expresses  an  intention  to  discharge 
his  pistol  in  violation  of  law.  and  it  is  accidental- 
ly discharged  in  drawing  it.  Sparks  v.  Com.,  su- 
pra. 
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step  ill  a  criminal  case,  apart  from  the  ques- 
tion of  criminal  negligence,  and  it  was  there- 
fore held  that  the  mere  fact  of  a  person 
wrongfully  taking  up  a  box  from  a  refresh- 
ment stall  on  a  sea  pier,  and  wantonly  throw- 
ing it  into  the  sea,  thereby  im intentionally 
causing  the  death  of  a  person  who  was  bath- 
ing in  the  sea,  was  not  per  se,  apart  from  the 
question  of  negligence,  sufficient  to  make 
him  guilty  of  manslaughter.^®^ 

264.  Misfeasance. 

(a)  In  General. — The  unintentional  kill- 
ing of  another  by  gross  negligence  in  the  do- 
ing of  a  lawful  act  is  manslaughter  at  com- 
mon law.^®^  If  a  man  does  a  la\vful  act  in 
a  lawful  manner,  and  unintentionally  kills 
jinother,  the  homicide  is  excusable  as  an  acci- 
dent.^^^  And  it  is  also  excusable  if  he  was 
no'>ligeiit,  provided  his  negligence  was  not 
gross  under  the  circumstances.  Negligence 
rendering  a  man  liable  in  a  civil  action  for 


301  Reg.  V.  FrankUn,  15  Cox,  C.  C.  163,  Beale's 
Cas.  203.  Compare  Rex  v.  SuUivan,  7  Car.  &  P. 
641. 

ay^Fost.  C.  L.  262,  Beale's  Cas.  185;  Reg.  v. 
Salmon,  14  Cox,  C.  C.  494,  Beale's  Cas.  189. 

-J'sPost,  §  274, 
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damages  does  not  necessarily  render  him 
criminally  responsible.  To  have  this  effect 
it  must  be  gross.^^* 

(6)  Careless  Driving  or  Bicy cling j  etc, — 
It  is  perfectly  lawful  for  a  man  to  drive 
along  a  frequented  thoroughfare,  but  he  must 
take  care  not  to  injure  others  in  doing  so.  If 
he  is  guilty  of  gross  negligence  in  the  man- 
ner of  his  driving,  and  runs  over  and  kills 
another,  he  is  guilty  of  manslaughter.^®* 
What  is  gross  negligence  in  such  cases  must 
depend  upon  the  circumstances.  Proper' 
speed  on  a  country  road  might  be  excessive 
speed  on  a  city  street,  and  proper  speed  in 
the  daytime  might  be  grossly  excessive  at 
night.  Precisely  the  same  principle  must 
necessarily  apply  to  death  caused  by  caro- 

awRex.  V.  Long,  4  Car.  &  P.  398,  423;  Reg.  v. 
Spilling,  2  Mood.  &  R.  107;  Reg.  v.  Spencer,  10 
Cox.  C.  C.  525;  Rex  v.  Williamson,  3  Car.  &  P. 
635. 

3».i  Reg.  V.  Swindall,  2  Car.  &  K.  230.  2  Cox,  C.  C. 
141.  Beale's  Cas.  167;  Reg.  v.  Longbottom,  3  Cox, 
C.  C.  439;  Reg.  v.  Dalloway,  2  Cox,  C.  C.  273, 
Beale's  Cas.  165;  Reg.  v.  Kew,  12  Cox,  C.  C.  355, 
Beale's  Cas.  165;  Belk  v.  People,  125  111.  584; 
Crum  V.  State,  64  Miss.  1,  60  Am.  Rep.  44;  Lee  v. 
,Stete,  1  Cold.  (Tenn.)  62;  White  v.  State,  84  Ala. 
421. 
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less  bicycling,  or  carelessness  in  the  use  of 
automobiles  and  other  conveyances. 

(c)  Careless  Handling  of  Deadly  Wea/>- 
ons.  Poisons,  and  Other  Agencies, — A  man 
may  also  he  (guilty  of  manslaughter  because 
of  carelessness  in  tlie  liandling  of  a  deadly 
weapon.  It  is  i)erfe(*tly  lawful  to  shoot  at 
a  mark  in  the  absence  of  statutory  prohibi- 
tion:  vet,  if  a  man  nei^lisrentlv  takes  such 
a  position  that  the  bullets  must  go  in  the  di- 
rection of  a  habitation,  he  will  be  guilty  of 
manslaughter  if  they  happen  to  kill  a  per- 
son.^® *^     And  the  same  is  true  in  anv  other 

I. 

case  of  culpable   negligence   in   handling   a 
deadly  weapon.^®"     The  principle  also  ap- 


.106  Reg.  V.   Salmon,   14   Cox.   C.  C.   494.  Beale*s 
Cas.  189. 

»'7  In  State  v.  Hardie.  47  Iowa,  647,  29  Am.  Rep. 
496,  the  accused,  for  the  purpose  of  frightening  a 
woman,  snapped  a  pistol  at  her.  and  it  went  off, 
and  killed  her.  The  weapon  had  been '  in  the 
house  for  five  years,  and  unsuccessful  attempts 
had  repeatedly  been  made  to  fire  it  off,  and  it  was 
clear  from  the  evidence  that  the  accused  did  not  • 
think  it  would  go  off.  He  was  convicted  of  man- 
slaughter, however,  and  the  conviction  was  sus- 
tained on  the  ground  that  he  was  guilty  of  gross 
negligence.  See,  also,  Hampton's  Case,  Kelyng. 
41;   People  v.  Fuller.  2  Park.  Cr.  R.   (N.  Y.)   16; 
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plies  to  iiogligeiice  in  handling  poisons  an<l 
other  dangerous  drngs.'^'^**  A  hiiilding  con- 
tractor is  guiltv  of  nianslanghKH'  if,  hy  using 
])oor  and  defective  materials,  Ik?  constructs 
a  building  in  such  a  manner  as  to  render 
it  dangerous,  and  it  <roJlaj)scs  Ixvause  of  such 
negligence  on  his  part,  and  causes  a 
death.'*^^" 

(d)   Ncgliijeiur    of   Physicians   and   Sur- 
(/cons, — If  a  physician  or  surgeon  honestly 

Reg.  V.  Campbell,  1 1  Cox.  C.  C.  323 ;  Reg.  v.  Jones. 
12  Cox.  C.  C.  628;  Sparks  v.  Com.,  3  Bush  (Ky.) 
111.  96  Am.  Dec.  196;  People  v.  SteubenvoU.  62 
Mich.  329;  State  v.  Emery.  78  Mo.  77.  47  Am.  Rep. 
92;  State  v.  Roane,  2  Dev.  (N.  C.)  58;  Stete  v. 
Vines,  93  N.  C.  493,  53  Am.  Rep.  466;  Robertson  v. 
State,  2  Lea  (Tenn.)  239,  31  Am.  Rep.  602;  State 
V.  Vance.  17  Iowa.  138;  People  v.  Fuller.  2  Park. 
Cr.  R.  (N.  Y.)  16. 

30'^Reg.  V.  Crook.  1  Fost.  &  F.  521;  Reg.  v. 
Markuss,  4  Fost.  &  F.  356;  Reg.  v.  Gaylor,  Dears. 
&  B.  C.  C.  288,  7  Cox,  C.  C.  253;  Com.  v.  Thomp- 
son. 6  Mass.  134;  Rice  v.  State.  8  Mo.  561;  State  v. 
Center.  35  Vt.  378. 

A  person  causing  the  death  of  a  child  by  giving 
it  spirituous  liquors  in  a  quantity  unfit  for  its  ten- 
der age  is  guilty  of  manslaughter.  Rex  v.  Mar- 
tin, 3  Car.  &  P.  211. 

3»t  People  V.  Buddensieck,  103  N.  Y.  487.  57  Am. 
Rep.  766. 
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and  in  good  faith  performs  an  operation,  or 
administers  a  drug,  and  the  patient  dies 
therefrom,  he  is  not  guilty  of  manslaughter, 
merely  because  he  made  a  mistake,  or  did 
not  have  sufficient  skill.***^^  But  if  the  death 
was  due  to  gross  negligence,  inattention,  or 
ignorance,  he  is  guilty.** ^^  By  the  weight 
of  authority,  the  same  rules  apply  to  one 
who  assumes  to  act  as  a  physician  or  sur- 
geon without  being  regularly  licensed.****^ 

*ooi  Hale,  P.  C.  428;  4  Bl.  Comm.  197;  Reg.  v. 
Chamberlain,  10  Cox,  C.  C.  486,  Beale's  Cas.  187; 
Reg.  V.  Spencer,  10  Cox,  C.  C.  525;  Rex  v.  Will- 
iamson, 3  Car.  &  P.  635;  Rex  v.  Van  Butchell,  3 
Car.  &  P.  629;  Rex  v.  Long,  4  Car.  &  P.  398;  Reg. 
V.  Macleod,  12  Cox,  C.  C.  534;  Com.  v.  Thompson. 
6  Mass.  134;  Rice  v.  State,  8  Mo.  561;  post,  §  274. 

401  Rex  V.  Long,  4  Car.  &  P.  423;  Rex  v.  SpiUer, 
5  Car.  &  P.  333;  Reg.  v.  Chamberlain,  10  Cox.  C. 
C.  486,  Beale's  Cas.  187;  Reg.  v.  Macleod,  12  Cox, 
C.  C.  534;  Reg.  v.  Spilling,  2  Mood.  &  R.  107; 
Reg.  V.  Spencer,  10  Cox,  C.  C.  525;  State  y.  Har-' 
dister,  38  Ark.  605,  42  Am.  Rep.  5;  Com.  v.  Pierce, 
138  Mass.  165,  52  Am.  Rep.  264.  See,  also.  Rex.  y. 
Senior,  1  Mood.  C.  C.  346;  Reg.  v.  Markuss,  4 
Post.  &  F.  356;  Reg.  v.  Crook,  1  Post.  &  F.  521. 

402  1  Hale,  P.  C.  429;  Rex  v.  Van  Butchell,  3 
Car.  &  P.  629;  Rex  v.  Long,  4  Car.  &  P.  398,  423; 
Reg.  y.  Chamberlain,  10  Cox,  C.  C.  486,  Beale's 
Cas.  187.  And  see  the  cases  cited  in  the  notes 
preceding. 
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265.  Nonfeasance. 

(a)  Li  General, — The  unintentional  kill- 
ing of  another  by  omission  to  perform  a 
legal  duty  owing  to  him,  imder  circum- 
stances showing  inexcusable  negligence,  or 
failure  to  exercise  reasonable  diligence,  is 
manslaughter.^^*'*  Whether  a  homicide  by 
mere  nonfeasance,  or  omission  to  perform  a 
duty,  is  murder  or  manslaughter,  depends 
upon  whether  the  omission  Avas  willful  or 
not.  If  it  was  not  willful,  but  due  to  gross 
negligence,  the  homicide  is  manslaughter; 
but  if  it  was  willful,  and  the  natural  conse- 
quence was  to  cause  death,  the  homicide  is 
murder.**^*  Whether  such  a  homicide  is 
manslaughter  or  excusable  homicide  depends 
upon  whether  the  omission  was  due  to  gross 
negligence.     If  the  negligence  was  not  gross 

408  Reg.  y.  Haines,  2  Car.  &  K.  368,  Beale's  Gas. 
170;  Reg.  v.  Lowe.  3  Car.  &  K.  123.  Beale's  Cas. 
192;  Reg.  v.  Hughes,  7  Cox,  C.  C.  301. 

The  captain  of  a  vessel  is  guilty  of  manslaugh- 
ter, at  least,  if  he  negligently  fails  to  stop  the 
vessel,  and  lower  a  boat,  so  as  to  rescue  a  sea- 
man who  has  fallen  overboard.  U.  S.  v.  Knowles. 
4  Sawy.  517.  Fed.  Cas.  No.  15.540. 

*o4  Ante.  S  247. 


576  CRIMES 

under  the  circumstances,  the  homicide  is  ex- 
cusable.*^** 

(b)  Negligence  of  Persons  in  Charge  of 

Railroad  Trains,  Machinery,  Appliances, 
etc, — The   above   principle    has    repeatedly 

been  applied  to  persons  in  charge  of  rail- 
road trains  and  steamboats,  and  other  per- 
sons charged  with  duties  in  connection  there- 
with, or  with  other  kinds  of  machinery  and 
appliances.  In  the  case  of  a  collision  be- 
tween railroad  trains,  and  the  death  of  a  pas- 
senger or  employe  of  the  company  caused  by 
the  negligence  of  the  engineer  or  of  a  switch- 
man or  train  dispatcher,  if  his  omission  was 
willful,  and,  a  fortiori,  if  he  actually  in- 
tended the  collision,  he  is  guilty  of  murder. 
If  the  omission  was  not  due  to  gross  negli- 
gence or  inattention,  the  homicide  is  excusa- 
ble as  an  accident.  If  it  was  due  to  gross 
nogligonco  or  inattention,  it  is  manslaugh- 
ter.*^6 

(c)  Negligence  in  Connection  with  Mines. 
— The  same  principle  applies  when  a  mine 

405  Post.  §  274. 

400  state  V.  O'Brien.  32  N.  J.  Law.  169:  Reg.  v. 
Pargeter.  3  Cox.  C.  C.  191. 

A  person  in  charge  of  a  steamboat  was  held 
cuilty  of  manslaughter  where  death  was  caused 
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owner  or  a  suporintondent  or  employe  in  a 
mine,  char^jjed  with  the  duty  of  ventilating 
the  mine,  or  of  attending  the  engine  for 
drawing  up  the  miners,  fails  to  properly 
perform  his  dnty,  and  thereby  causes  the 
death  of  a  miner.  If  his  neglect  was 
due  to  failure  to  exercise  reasonable  dili- 
gence, he  is  guilty  of  manslaughter.'*^' 

(d)  Neglect  of  (■h'ddren  and  Other  De- 
pendent Persons, — The  doctrine  under  con- 
sideration has  repeatedly  been  applied  in 
case  of  the  death  of  a  child  or  other  helpless 
j)erson,  caused  by  the  neglect  of  those  charged 

by  his  leaving  the  boat  In  the  charge  of  a  person 
who  was  IncomDetent.  Reg.  v.  Lowe.  3  Car.  & 
K.  123,  4  Cox,  C.  C.  449. 

Failure  of  the  ofRtrers  of  a  vessel,  or  of  an  em- 
ploye on  a  street  car,  to  keep  a  lookout,  will 
render  them  guilty  of  manslaughter  if  death  is 
caused  thereby.  Reg.  v.  Lowe,  supra;  Reg.  v. 
Spence.  1  Cox.  C.  C.  352;  Com.  v.  Metropolitan 
R.  Co.,  107  Mass.  236. 

*«7  Reg.  V.  Haines,  2  Car.  &  K.  368,  Beale's  Cas. 
170;  Reg.  v.  Lowe.  3  Car.  &  K.  123,  Beale's  Cas. 
192. 

Failure  of  employe  in  a  mine  to  plank  up  a 
shaft,  when  he  is  charged  with  this  duty,  will 
render  him  guilty  of  manslaughter  if  death  is 
caused  thereby.  Reg.  v.  Hughes,  7  Cox,  C.  C. 
301. 
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with  his  custody  and  care.  It  is  well  settled 
that  if  a  parent,  being  able,  fails  through 
culpable  negligence  to  provide  food,  shelter, 
medical  attendance  and  other  necessaries  for 
his  dependent  child,  and  thereby  causes  the 
child's  death,  he  is  guilty  of  manslaughter  at 
least.*^®  If  the  omission  is  willful,  he  is 
guilty  of  murder.*^®  The  same  principle  ap- 
plies if  a  husband,  by  such  neglect,  causes  the 
death  of  a  sick  and  helpless  wife,*^®  or  in  any 
other  case  in  which  a  person  has  undertaken, 
whether  for  a  compensation  or  not,  to  attend 
and  care  for  one  who  is  helpless.*^ ^ 

*o8  Reg.  V.  Conde,  10  Cox,  C.  C.  547.  Beale's  Cas. 
424;  Reg.  v.  Downes,  13  Cox,  C.  C.  111.  Beale's 
Cas.  195.  See  Rex  v.  Friend,  Russ.  &  R.  20, 
Beale's  Cas.  190. 

Omission  to  call  in  a  physician  from  religious 
and  conscientious  scruples  is  elsewhere  consid- 
ered.   See  ante,  S  65. 

♦•»Ante,  §  247. 

410  Reg.  V.  Plummer,  1  Car.  &  K.  600;  State  v. 
Smith.  65  Me.  257. 

411  Reg.  V.  Instan  [1893]  1  Q.  B.  450,  Beale's 
Cas.  198;  Reg.  v.  Nicholls,  13  Cox.  C.  C.  75, 
Beale's  Cas.  193. 

"Every  person  under  a  legal  duty,  whether  by 
contract  or  by  law,  or  by  the  act  of  taking  charge, 
wrongfully  or  otherwise,  of  another  person,  to 
provide   the   necessaries   of   life   for   such   other 
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Inability  to  provide  the  necessary  food, 
medical  attendance,  etc.,  is  a  sufficient  ex- 
cuse.'* ^^  But  such  a  case  must  be  reported 
to  the  public  authorities,  if  there  are  poor 
laws  providing  for  public  aid  to  sick  or  help- 
less paupers.'* '^^ 

There  is  no  liability  if  the  person  neg- 
lected, whether  wife,  child,  servant,  or 
stranger,  is  able  to  help  himself,  and  avoid 
the  consequences  of  the  neglect.*''* 

(c)  There  must  be  a  Duty  to  Act. — 
To  render  one  responsible  for  a  homicide  be- 
cause of  mere  nonfeasance,  he  must  have 
omitted  some  legal  duty  which  he  owed  to 
deceased.     Failure  to  perform  acts  of  mercy 

person,  is  criminaUy  responsible  for  the  neglect 
of  that  duty,  if  the  person  to  whom  the  duty  is 
owing  is,  from  age,  health,  insanity,  or  any  other 
cause,  unable  to  withdraw  himself  from  the  con- 
trol of  the  person  from  whom  it  is  due,  but  pot 
otherwise."     Steph.  Dig.  Grim.  Law,  art.  213. 

*i'^Reg.  V.  Hogan,  2  Den.  C.  C.  277,  5  Cox,  C. 
C.  255;  Reg.  v.  PhUpott,  6  Cox,  C.  C.  140. 

*i3  Reg.  V.  Mabbett,  5  Cox.  C.  C.  339. 

4i«Rex  V.  Friend,  Russ.  &  R.  20;  Reg.  y.  Shep- 
herd, Leigh  &  C.  147,  9  Cox,  C.  C.  123;  Reg.  v. 
Waters,  2  Car.  &  K.  864,  1  Den.  C.  C.  356;  Reg.  y. 
Smith,  Leigh  &  C.  607,  10  Cox,  C.  C.  82. 
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or  mere  moral  obligations  is  not  enough.'* ^^"^ 
For  a  stranger  to  neglect  to  give  warning 
so  as  to  prevent  a  collision  between  railroad 
trains,  or  to  prevent  a  man  from  taking 
poison,  or  for  him  to  fail  to  rescue  a  drown- 
ing person  or  feed  a  starving  child,  would 
not  render  him  guilty  of  manslaughter,  for 
he  is  only  under  a  moral  obligation  to  inter- 
fere in  such  cases,  and  the  law  does  not  un- 
dertake to  punish  for  failure  to  perform 
moral  obligations.  There  must  have  been  a 
legal  duty,  and  it  must  have  been  owing  to 
the  deceased.*^® 

*i5  1  Whart  Crlm.  Law,  §§  329,  330;  Connaughty 
V.  State,  1  Wis.  159;  BurreH  v.  State,  18  Tex.  713. 

410  In  Reg.  V.  Smith,  11  Cox,  C.  C.  210.  Beale's 
Gas.  192,  the  accused  was  employed  by  the  owner 
of  a  tramway,  which  crossed  a  public  highway, 
to  warn  travelers  on  the  highway  of  the  approach 
of  trucks  on  the  tramway,  but  the  owner  of  the 
tramway  was  under  no  legal  duty  to  warn  trav- 
elers. Under  these  circumstances,  it  was  held 
that  the  accused  owed  no  duty  to  the  travelers, 
and  that  his  failure  to  give  warning,  whereby  the 
death  of  a  traveler  was  caused,  did  not  make  him 
guilty  of  manslaughter.  If  a  statute  had  imposed 
a  duty  to  give  warning,  It  would  have  been  other- 
wise. 

Failure  to  provide  food  or  medical  attend- 
ance for  a  starving  or  sick  and  helpless  person 
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Knowledge  of  Facts  Oiving  Rise  to  Duty. 
— It  is  also  necessary,  in  cases  of  this  char- 
acter, that  the  accused  shall  have  known  of 
the  facts  making  it  his  duty  to  act,  for  a 
man  cannot  be  said  to  neglect  to  perform 
a  duty  unless  he  knows  of  the  condition  of 
things  which  nKjuires  performance  at  his 
hands.**  ^"  In  some  cases,  however,  it  may 
be  a  part  of  his  duty  to  inform  himself  of 
the  facts  so  that  a  failure  to  do  so  through 
culpable  negligence  would  render  him  re- 
sponsible. 
-^-^—^^-^ _  _ ._ ( — — ^-^^— ^__^^^-^__ 

or  child  does  not  render  one  guilty  of  homicide, 
if  he  is  under  no  legal  duty  to  do  so.  Thus,  in 
Rex  V.  Smith,  2  Car.  &  P.  449.  it  was  held  that 
a  person  was  not  responsible  for  allowing  his 
idiot  brother  to  die  of  want,  though  living  in  the 
same  house,  where  it  did  not  appear  that  he  had 
undertaken  to  support  him.  See,  also,  Reg.  v. 
Pelham,  8  Q.  B.  Div.  959;  Reg.  v.  Shepherd,  Leigh 
&  C.  147.  9  Cox,  C.  C.  123;  Reg.  v.  Saunders,  7 
Car.  &  P.  *277. 

rhi«  principle  does  not  apply  where  a  person 
has  specially  undertaken  to  supply  the  wants  of 
a  helpless  person,  or  has  put  him  beyond  the 
reach  of  relief  from  others;  and  it  makes  no  dif- 
ference that  there  is  no  relationship  between  the 
parties.  Reg.  v.  Smith.  Leigh  &  C.  607.  10  Cox. 
C.  C    82. 

417  State  V.  Smith,  65  Me.  257. 
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(F)  Justifiable    and    Excusable    Homicide. 

(1)    Justifiable  Homicide  IN  General. 

266.  Definition. — Justifiable  homicide  is  the  nec- 
essary killing  of  another  in  the  performance 
of  a  legal  duty,  or  the  exercise  of  a  legal  right, 
the  slayer  not  being  at  all  in  fault.  A  homicide  is 
Justifiable,  so  that  no  blame  whatever  attaches, 
in  the  following  cases: 

1.  When   a  person  convicted  of  a  capital   of- 

fense, and  sentenced  to  death  by  a  court 
of  competent  Jurisdiction,  Is  executed  by 
the  proper  officer  in  accordance  with  the 
sentence. 

2.  When  a  person  is  necessarily  killed,  either 

by  a  peace  officer  or  by  a  private  person, 
in  order  to  prevent  him  from  committing 
a  felony  by  violence  or  surprise. 

3.  When  a  homicide  is  necessarily  committed, 

either  by  a  peace  officer  or  by  a  private 
person,  in  suppressing  a  riot. 

4.  When  a  person  is  necessarily  killed  in  ef- 

fecting an  arrest  for  a  felony  committed 
by  him,  or  in  preventing  his  escape  after 
he  has  been  arrested  and  is  in  custody. 

5.  When    a    person    who    is    feloniously    as- 

saulted, and  who  is  himself  without 
fault,  kills  his  assailant  to  save  himself 
from  death  or  great  bodily  harm. 

267.  Execution  of  Criminals. 

One  of  the  clearest  cases  of  justifiable 
homicide  is  where  an  officer  executes  one 
who  has  been  convicted  of  a  capital  offense 
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and  sentenced  to  death.*^®  To  be  justifiable, 
the  homicide  must  be  in  accordance  with  the 
law,  and  in  strict  conformity  with  the  sen- 
tence.  "The  law  must  require  it,"  says 
Blackstone,  "otherwise  it  is  not  justifiable; 
therefore,  wantonly  to  kill  the  greatest  of 
malefactors,  a  felon  or  a  traitor,  attainted 
or  outlawed,  deliberately,  uncompelled,  and 
extrajudicially,  is  murder.*'®  And  further, 
if  judgment  of  death  be  given  by  a  judge 
not  authorized  by  la^vful  commission,  and 
execution  is  done,  accordingly,  the  judge  is 
guilty  of  murder.*^**  Also,  duch  judgment, 
when  legal,  must  bo  executed  by  the  proper 
officer  or  his  appointed  deputy.-  If  another 
person  doth  it  of  his  own  head,  it  is  held  to 
be  murder,  even  though  it  be  the  judge  him- 
self. ^^^  It  must,  further,  be  executed  scr- 
vaio  juris  ordine;  it  must  pursue  the  sen- 
tence of  the  court.     If  an  officer  beheads  one 


4i»4   Bl.   Comm.    178;    Fost.   C.   L.   267.   Beale's 
Gas.  311. 

«9  4  Bl.  Comm.  178;  1  Hale,  P.  C.  497. 

420  4  Bl.  Comm.  178;  1  Hale,  P.  C.  497;  1  Hawk, 
P.  C.  70. 

4214  Bl.  Comm.  178. 
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who  is  adjudged  to  be  hanged,  or  vice  versa, 
it  is  murder."  *^^ 

268.  Homicide  to   Prevent  a   Felony. 

(a)  In  General, — It  is  a  well-settled  prin- 
ciple of  the  common  law  that  any  person, 
whether  he  be  a  peace  officer  or  merely  a 
private  individual,  may  and  should  kill  an- 
other, if  necessary  to  prevent  him  from 
committing  a  felony  attempted  by  force  or 
surprise,  as  murder,  rape,  sodomy,  robbery, 
burglary,  or  arson.'*^*'^  The  homicide  in  such 
a  case  is  not  merely  excusable,  but  it  is  justi- 
fiable. "Such  homicide,"  said  Blackstone, 
"as  is  committed  for  the  prevention  of  any 
forcible  and  atrocious  crime,  is  justifiable 
by  the  laws  of  nature,  and  also  by  the  law  of 
England,  as  it  stood  as  early  as  the  time  of 
Bracton;"  and  he  specifies  as  of  that  char- 
acter the  ofl^enses  mentioned  above.*^*     It  is 

*"  4  Bl.  Comin.  179;  3  Inst.  52;  I  Hale,  P.  C.  501. 

v.!3  4  Bl.  Comm.  180;  Post.  C.  L.  269;  273.  Beale's 
Cas.  326;  Steph.  Dig.  Crlm.  Law,  art.  199;  Coop- 
er's Case,  Cro.  Car.  544,  Beale's  Cas.  347;  Reg. 
V.  Rose.  15  Cox.  C.  C.  540,  Beale's  Cas.  343:  State 
V.  Moore,  31  Conn.  479,  83  Am.  Deo.  159;  Pond 
V.  People,  8  Mich.  150;  Stoneman  v.  Com..  25 
Grat.  (Va.)  887;  Ruloff  v.  People,  45  N.  Y.  213. 

*''i*  4  Bl.  Comm.  180. 
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not  at  all  necessary  that  the  felony  shall  be 
directed  against  the  person,  habitation,  or 
property  of  the  person  committing  the  homi- 
cide, but  it  is  justifiable  to  kill  in  order  to 
prevent  such  a  felony  against  a  third  per- 
son, even  though  he  may  be  a  stranger. 

(6)  Statutory  Felonies. — This  doctrine 
applies,  it  has  been  held,  to  felonies  created 
by  statute,  if  they  are  forcible  felonies,  al- 
though they  may  not  have  been  crimes  at  all 
at  common  law.  Thus,  it  has  been  applied 
to  a  homicide  committed  in  order  to  prevent 
the  statutory  felony  of  breaking  and  enter- 
ing a  shop  or  warehouse  with  intent  to  steal, 

although  this  was  no  crime  at  all  at  common 
law.«5 

(c)  Necessity  for  the  Homicide — Acting 
on  Appearances. — To  bring  a  case  within 
the  doctrine,  the  homicide  must  be  neces- 
sary to  prevent  the  felony.  It  is  only  on  the 
ground  of  necessity  that  it  is  justifiable.'*^® 

425  state  V.  Moore,  31  Conn.  479,  83  Am.  Dec. 
159.     See,  also.  Pond  v.  People,  8  Mich.  150. 

*2«  State  V.  Moore,  31  Conn.  479.  83  Am.  Dec. 
159;  Storey  v.  State,  71  Ala.  330.  And  see  Peo- 
ple V.  Cook,  39  Mich.  236,  33  Am.  Rep«  380,  Beale's 
Cas.  345;  post,  S  288. 
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It  has  been  said  that  it  need  not  be  actually 
necessary,  but  it  is  enough  if  it  is  reasonably 
apparently  so;  that  if  a  man  kills  another 
under  a  reasonable  apprehension  that  the 
other  intends  to  commit  a  felon v,  and  that 
there  is  imminent  danger  of  such  design  be- 
ing carried  into  execution,  he  is  justified  in 
so  doing,  though  the  danger  is  unreal.*^^ 
Strictly  speaking,  however,  the  homicide  is 
not  justifiable  under    such    circumstances, 

but  excusable  on  the  ground  of  the  mistake 
of  fact.*28 


427  Stoneman  v.  Com.,  25  Grat.   (Va.)   887. 

In  a  New  York  case  it  was  said:  "One  who  is 
opposing  and  endeavoring  to  prevent  the  consum- 
mation of  a  felony  by  others  may  properly  use  all 
necessary  force  for  that  purpose,  and  resist  all 
attempts  to  inflict  bodily  injury  upon  himself,  and 
may  lawfully  detain  the  felons  and  hand  them 
over  to  the  officers  of  the  law.  Although  the  use 
of  wanton  violence  and  the  infliction  of  unneces- 
sary injury  to  the  persons  of  the  criminals  is  not 
premitted,  yet  the  law  will  not  be  astute  in 
searching  for  such  line  of  demarcation  in  this  re- 
spect as  will  take  the  innocent  citizen,  whose 
property  and  person  are  in  danger,  from  its  pro- 
tection, and  place  him  at  the  mercy  of  the  felon." 
Ruloff  V.  People,  45  N.  Y.  213. 

*29See  Levett's  Case.  Cro.  Car.  538,  Beale's 
Cas.  279;  post,  §  274. 
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(d)  Secret  Felonies, — Since  a  homicide 
ill  prevention  of  a  felony  is  only  justifiable 
when  necessary  to  prevent  the  felony,  the 
doctrine  does  not  apply  to  the  prevention  of 
felonies  not  attempted  by  violence  or  sur- 
prise. It  does  not  apply  to  secret  felonies, 
like  larceny.*^® 

(e)  Knowledge. — And  under  no  circum- 
stances is  a  homicide  justifiable  because  the 
deceased  was  committing  a  felony,  if  the  ac- 
cused had  no  knowledge  of  this  fact  at  the 
time  of  the  killing.*^^ 

*29Reg.  V.  Murphy,  1  Craw.  &  D.  20,  Beale's 
Gas.  318. 

In  Storey  v.  State,  71  Ala.  330,  the  evidence 
tended  to  show  that  the  defendant  killed  the  de- 
ceased in  order  to  recapture  a  horse  which  the 
deceased  had  stolen  from  him.  The  larceny  be- 
ing a  felony,  the  defendant  requested  the  court 
to  charge  the  jury  that  if  the  horse  was  feloni- 
ously taken  and  carried  away  by  the  deceased, 
and  there  was  an  apparent  necessity  to  kill  him 
in  order  to  recover  the  property,  and  prevent 
the  consummation  of  the  felony,  the  homicide 
was  justifiable.  The  request  was  refused,  and 
the  supreme  court  held  that  it  was  proper  to 
refuse  it,  as  a  homicide  to  prevent  a  felony  is 
justifiable  only  where  the  felony  is  attempted  by 
force  or  surprise,  as  in  the  case  of  murder,  rob- 
bery, rape,  etc.,  and  that  the  rule  does  not  apply 
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269.  Homicide  to   Prevent   Misdemeanor  or  Tres- 

pass. 

A  homicide  to  prevent  another  from  com- 
mitting a  mere  misdemeanor,  as,  for  exam- 
ple, a  simple  assault  and  battery,  which  does 
not  endanger  life  or  threaten  great  bodily 
harm,  or  an  unlawful  arrest,  etc.,  is  not  justi- 
fiable.**^ Not  is  a  man  justified  in  killing 
another  to  prevent  a  bare  trespass  upon  land 
or  goods.**^  As  we  have  seen,  however,  a 
man,  in  such  cases,  may  use  reasonable  force 
short  of  taking  life  or  inflicting  great  bodily 
harm,  without  being  guilty  of  assault  and 
battery ;  ***  and,  as  we  shall  presently  see, 
he  will  be  excused  if,  in  the  conflict  which 
ensues,  he  necessarily  kills  the  other  to  save 
himself  from  death  or  great  bodily  harm.*'* 

270.  Homicide  in  Suppressing  a   Riot. 

There  is  one  exception  to  the  rule  that 


to  secret  felonies,  like  larceny.  See,  also,  State 
V.  Moore,  31  Conn.  479,  83  Am.  Dec.  159. 

<3o  See  Reg.  v.  Dadson,  4  Cox,  C.  C.  358.  Beale's 
Cas.  317. 

431  Ante,  §  260  a-f ;  State  v.  Moore,  31  Conn.  479, 
S3  Am,  Dec.  159. 

*s2Ante,  §  260  h;    State  v.  Moore,  supra. 

4«'^  Ante.  §§  212-214. 

^•n  Post,  §  277. 
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life  cannot  be  taken  to  prevent  a  mere  mis- 
demeanor. Though  a  riot  is  only  a  misde- 
meanor at  common  law,  it  is  generally  so 
serious  an  offense  that  life  may  be  taken,  if 
necessary,  in  order  to  suppress  it.  "The  in- 
tentional infliction  of  death  or  bodilv  harm," 
therefore,  *^is  not  a  crime  when  it  is  done 
either  by  justices  of  the  peace,  peace  of- 
ficers, or  private  persons,  whether  such  per- 
sons are,  and  whether  they  act  as,  soldiers 
under  military  discipline,  or  not,  for  the 
purpose  of  suppressing  a  general  and  danger- 
ous riot  which  cannot  otherwise  be  sup- 
pressed." ^^^ 

271.  Homicide  in   Effecting  Arrest  or  Preventing 
Escape. 

(a)  In  Cases  of  Felony, — Either  an  of- 
ficer or  a  private  person,  having  authority  to 
arrest  another  for  a  felony,  may  kill  him  if 
he  cannot  otherwise  be  taken,  and  he  mav 
do  so  when  the  party  is  fleeing,  as  well  as 
when  he  is  engaged  in  violent  resistance.*^^ 

*35  steph.  Dig.  Crim.  Law,  art.  198;  Pond  v. 
People,  8  Mich.  150. 

*3«Fost.  C.  L.  267,  Beale'8  Cas.  311;  Steph. 
Dig.  Crim.  Law,  art.  199.  And  see  Reneau  v. 
State,  2  Lea  (Tenn.)  720,  31  Am.  Rep.  626. 
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A  fortiori,  when  a  felon  has  once  been  ar- 
rested, the  officer  or  other  person  having  him 
in  custody  may  kill  him,  if  necessary,  in  or- 
der to  prevent  his  escape.'*^'  A  person  can 
not  justify  the  killing  of  another  on  the 
ground  that  lie  had  committed  a  febny,  un- 
less he  knew  of  the  fact  at  the  time  of  the 
killing.'*^*^ 

(fe)  In  Cases  of  Misdemeanor. — Some 
of  the  courts  have  applied  the  same  rule  to 
cases  of  misdemeanor,  holding  that  life  may 
be  taken,  if  necessary,  in  effecting  an  arrest 
for  a  misdemeanor,  or  in  order  to  prevent  the 
escape  of  a  person  who  is  in  custody  for  a 

*87U.  S.  V.  Clark,  31  Fed.  710,  Beale's  Cas.  319; 
Reneau  v.  State,  supra. 

"The  intentional  infliction  of  death  or  bodily 
harm  is  not  a  crime  when  it  is  done  by  any  per- 
son in  order  to  arrest  a  traitor,  felon,  or  pirate, 
or  retake  or  keep  in  lawful  custody  a  traitor, 
felon,  or  pirate  who  has  escaped,  or  is  about  to 
escape,  from  such  custody,  although  such  traitor, 
felon,  or  pirate  offers  no  violence  to  any  person; 
provided  the  object  for  which  death  or  harm  is 
inflicted  cannot  be  otherwise  accomplished." 
Steph.  Dig.  Crim.  Law,  art.  199. 

488  Reg.  V.  Dadson,  4  Cox,  C.  C.  358.  Beale's 
Cas.  317. 
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misdemeanor/^®  The  better  opinion,  how- 
ever, is  to  the  contrary,^"*^  ^*the  theory  of  the 
law  being  that  it  is  better  that  a  misdemean- 
ant escape  than  that  human  life  be  taken."^*^ 
If  a  lawful  attempt  to  arrest  a  person  for 
a  misdemeanor  is  resisted,  the  officer  may 
lawfully  employ  any  necessary  force  short  of 
taking  life  in  order  to  effect  the  arrest,  and 
if,  in  the  course  of  the  conflict,  he  is  threat- 
ened with  death  or  great  bodily  harm,  and 
he  necessarily  kills  the  person  whom  he  is 
attempting  to  arrest  to  save  himself,  the 
homicide  is  justifiable.**^ 
(2)    Excusable  Homicide  in  General. 

272.  Definition. — Excusable  homicide  is  homicide 
committed  under  circumstances  that  constitute, 
not  a  Justification,  but  merely  an  excuse.  It  is 
of  two  sorts: 

1.  Homicide  per  infortunium,  or  by  misadven- 
ture,— where  a  person  unfortunately  kills 
another  in  doing  a  lawful  act,  without 
any  intent  to  hurt,  and  without  criminal 
negligence. 

43»See  State  v.  Garrett,  1  Winst.  (N.  C.)  144 
84  Am.  Dec.  359. 

44oReneau  v.  State,  2  Lea  (Tenn.)  720,  31  Am. 
Rep.  626;  U.  S.  v.  Clark,  31  Fed.  710,  Beale's 
Gas.  319. 

441  Brown,  J.,  in  U.  S.  v.  Clark,  supra. 

4*2Steph.  Dig.  Crim.  Law,  art.  200. 
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2.  Homicide  se  defendendo,  or  In  self-defense, 
upon  a  sudden  affrayi — ^where  a  person 
necessarily  kills  another,  after  becoming 
engaged  in  a  sudden  affray,  in  order  to 
save  himself  from  reasonably  apparent 
danger  of  death  or  great  bodily  harm.^^* 

273.  Distinguished   from   Justifiable    Homicide. 

At  common  law  there  was  certainly  a  clear 
distinction  between  excusable  and  justifiable 
homicide.***  In  justifiable  homicide  the  slay- 
er was  regarded  as  doing  what  was  right,  and 
no  fault  whatever  was  imputed  to  him.  This, 
of  course,  is  still  true.  In  excusable  homi- 
cide, however,  he  was  regarded  as  to  some 
extent  in  fault.  Thus,  in  the  case  of  homi- 
cide in  self-defense,  on  a  sudden  affrav,  he 
was  regarded  as  at  fault  in  being  engaged 
in  the  affray.***^  And  in  the  case  of  homi- 
cide by  misadventure,  the  law  "presumed 
negligence,  or  at  least  a  want  of  sufficient 
caution  in  him  who  was  so  unfortunate  as  to 

<*a  4  Bl.  Comm.  182. 

444  See  Erwin  v.  State,  29  Ohio  St.  186,  23  Am. 
Rep.  733,  where  the  distinction  between  Justifiable 
and  excusable  self-defense  is  clearly  explained. 
And  see  Post.  C.  L.  262,  Beale's  Cas.  326. 

445  4  Bl.  Comm.  186,  187;  Post.  C.  L.  262.  Beale's 
Cas.  326;  Brwin  v.  State,  supra;  Pond  v.  People, 
8  Mich.  150. 
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commit  it,  who  therefore  was  not  altogether 
faultless."  **«  Sir  Edward  Coke  said  tliat 
anciently  excusable  homicide  was  punished 
by  death  ;^*'^  but  this  is  probably  not  true.**® 
It  was  certainly  punished,  however,  by  for- 
feiture of  goods  and  chattels.**®  Xow  it  is 
no  longer  punished  at  all,  either  in  England 
or  in  the  United  States. 
274.  Homicide  by  Misadventure. 

(a)  Lawful  Acts, — Excusable  homicide 
per  infortunium,  or  by  misadventure  or  ac- 
cident, is  where  a  person  unfortunately  kills 
another  in  the  doing  of  a  lawful  act,  without 
any  intent  to  hurt,  and  without  criminal  neg- 
ligence.**^^ If  a  man  kills  another  in  doing  a 
lawful  act  in  a  lawful  manner, — that  is,  with- 
out negligence, — the  homicide  is  excusable, 
**for  the  act  is  lawful,  and  the  effect  is  mere- 
Iv  accidental."**^^    Such  is  the  case  where  a 


4*«4  Bl.  Comm.  186.  See  Pona  v.  People,  8 
Mich.  150. 

447  2  Inst.   148.  315. 

44S  It  was  denieci  by  later  writers.  See  1  Hale, 
P.  C.  425,  4  Bl.  Comm.  188. 

440  Fost.  C.  L.  287 ;  4  Bl.  Comm.  188.  See,  also, 
Fost.  C.  L.  273,  274;  1  East,  P.  C.  279;  1  Hale, 
P.  C.  482. 

450  4  Bl.  Comm.  182;  Levett's  Case,  Cro.  Car. 
538,  Beale*s  Cas.  279. 

4ft»  4  Bl.  Comm.  182;  Reg.  v.  Bruce,  2  Cox,  C.  C. 
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man  is  at  work  \yith  a  hatx^het,  and  the  head 
flies  off  and  kills  a  bystander  ;*'^^  where  a  man 
is  lawfully  shooting  at  a  mark,  without  neg- 
ligence, and  imdesignedly  kills  a  man ;  **^ 
where  a  parent  is  moderately  correcting  his 
child,  a  teacher  his  pupil,  or  a  master  his  ap- 
prentice, and  happens  to  cause  his  death;*** 
where  a  person  unintentionally  kills  an- 
other while  engaged  in  a  lawful  game  or 
sport,  as  boxing,  wrestling,  football,  etc., 
provided  he  is  playing  it  in  a  lawful  man- 
j^^j..455  ^j.  ^viiere  a  physician  or  other  per- 
son unintentionally  causes  death  by  admin- 
istering a  dangerous  drug  or  performing  an 
operation,  the  circumstances  not  being  such 
as  to  show  culpable  negligence.***'     It  is  not 

262,  Beale's  Cas.  202;  Reg.  v.  Bradshaw,  14  Cox, 
C.  C.  83,  Beale's  Cas.  146.  And  see  Belk  v.  Peo- 
ple, 125  111.  584. 

*R2  4  Bl.  Comm.  182. 

*58  4  Bl.  Comm.  182,;   1  East.  P.  C.  260,  269. 

45*4  Bl.  Comm.  182;  Fost.  C.  L.  262.  Beale's 
Cas.  185,  315;  1  East,  P.  C.  260,  269. 

«3  4  Bl.  Comm.  182;  1  Hale,  P.  C.  473;  Reg. 
V.  Young,  10  Cox,  C.  C.  371  (sparring);  Reg.  v. 
Bradshaw.  14  Cox,  C.  C.  83,  Beale's  Cas.  146  (foot- 
baU). 

♦5«1  Hale,  P.  C.  429;  4  Bl.  Comm.  197;  Reg.  v. 
Chamberlain,  10  Cox,  C.  C.  486,  Beale's  Cas.  187; 
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unlawful  to  attempt  to  procure  an  abortion 
when  in  proper  professional  judgment  it  is 
necessary  to  save  the  life  of  the  mother,  and, 
if  the  mother  is  unintentionally  killed  in 
such  an  attempt,  the  homicide  is  excusa- 
ble.*^^ One  who,  in  lawful  self-defense 
against  another,  unintentionally,  and  with- 
out negligence,  kills  a  third  person,  is  ex- 
cusable.'*^^ 

(6)  Unlawful  Acts, — To  render  a  homi- 
cide excusable  on  the  ground  of  misadven- 
ture or  accident  the  accused  must  have  been 
engaged  in  a  lawful  act,  or  at  least  in  an  act 
that  was  a  mere  civil  trespass,  or  that  was 
merely  malum  prohibit  am,  and  not  malum 
in  se*^^  If  a  person  unintentionally  kills  an- 
other in  doing  a  criminal  act  that  is  malum 


Rex  V.  Williamson,  3  Car.  &  P.  635;  Rex  v.  Van 
Butchell,  3  Car.  &  P.  629;  Rex  v.  Long,  4  Car. 
&  P.  398;  Reg.  v.  Macleod.  12  Cox,  C.  C.  534; 
Com.  V.  Thompson,  6  Mass.  134;  Rice  v.  State. 
8  Mo.  561 ;  ante,  §  264  d. 

*vr  State  v.  Moore,  25  Iowa,  128,  95  Am.  Dec.  776. 

^'•«  Plummer  v.  State,  4  Tex.  App.  310,  30  Am. 
Rep.  165. 

^59  4  Bl.  Comm.  182;  Levett's  Case,  Cro.  Car. 
538,  Beale's  Cas.  279;  Reg.  v.  Franklin,  15  Cox, 
C.  C.  163,  Beale's  Cas.  203;  Com.  v.  Adams.  114 
Mass.  323,  19  Am.  Rep.  362,  Beale's  Cas.  204 


5%  CRIMES 

in  se,  he  is  certaiiily  guilty  of  manslaugh- 
ter,*®^ and  in  some  cases  of  murder.*^^  Thus, 
it  is  not  excusable  homicide,  but  manslaugh- 
ter, at  least,  to  kill  another,  though  uninten- 
tionally, in  assaulting  and  beating  him,*** 
or  in  a  prize  fight,  if  prize  fighting  is  unlaw- 
ful,*®^ or  in  any  unlawful  game  or  sport.*®* 
Immoderate  correction  of  a  child  by  a  par- 
ent, teacher,  or  master  is  unlawful,  and  an 
assault  and  batter v,  and  if  death  is  caused 
thereby,  it  is  manslaughter  at  least,  and  it 
may  be  murder.**^^ 

To'  unintentionally  kill  another  in  com- 
mitting  a  mere  civil  trespass,  not  naturally 
endangering  life,  is  excusable.*®®     And,  as 


400  Ante.  §  263. 

461  Ante,  §§  244,  248,  249. 

462  Wild's  Case,  2  Lewin,  C.  C.  214,  Beale's  Cas. 
347;  Fray's  Case,  1  East,  P.  C.  236,  Beale's  Cas. 
477;   ante,  §  263  b. 

4«3  Ward's  Case,  1  East,  P.  C.  270;  ante,  §  263b. 

464  4  Bl.  Comm.  183;  1  Hale,  P.  C.  472;  1  Hawk. 
P.  C.  74;   ante,  §  263  b. 

465  4  Bl.  Comm.  182,  183;  1  Hale,  P.  C.  473,  474; 
Reg.  V.  Hopley,  2  Fost.  &  F.  202;  Grey's  Case. 
Kelyng,  64,  Beale's  Cas.  463;  Reg.  v.  Griffin.  11 
Cox,  C.  C.  402;   ante,  5§  244,  263  c. 

406  Reg.  V.  Franklin,  15  Cox,  C.  C  163,  Beale's 
Cas.  203 ;  ante,  §  263  h. 
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we  have  seen,  it  is  excusable  homicide,  and 
not  manslaughter,  to  unintentionally  kill  an- 
other in  committing  a  misdemeanor,  if  the 
act  is  merely  malum  prohibitum,  and  not  nat- 
urally dangerous  to  life.*^" 

(c)  Negligence. — If  a  man  is  guilty  of 
criminal  negligence  in  doing  an  act,  even 
though  the  act  may  be  lawful  but  for  such 
negligence,  and  imintentionally  kills  another, 
the  homicide  is  not  excusable,  but  is  at  least 
manslaughter.*^®  For  example,  while  it  is 
lawful  to  shoot  at  a  mark,  and,  if  there  is  no 
negligence,  homicide  unintentionally  commit- 
ted in  doing  so  is  excusable,  yet  it  is  man- 
slaughter if  the  homicide  is  caused  by  negli- 
gently shooting  in  the  direction  of  a  habita- 
tion.**®® The  same  is  true  of  careless  driv- 
ing, careless  running  of  steamboats  or  rail- 
road trains,  careless  use  or  custody  of  poison, 
explosives,  and  other  dangerous  agencies, 
careless  performance  of  a  surgical  operation, 
and  the  like.*'^ 


*«7  Com.  V.  Adams,  114  Mass.  323,  19  Am.  Ilep. 
362,  Beale's  Cas.  204;   ante,  §  263  g. 
4«RAnte,  §  264. 
4n»  Ante,  5  264  c. 
4  70  Rex  V.  Walker,  1  Car.  &  P.  320;  Reg.  v.  Sivin- 
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275.  Killing  Wife's  Paramour. 

The  killing  by  a  husband  of  his  wife's  par- 
amour is  not  justifiable  or  excusable  at  com- 
mon law,*^^  though  in  some  states  it  is  made 
so  by  statute.'*^^  If  the  husband  sees  them 
in  the  act,  he  is  guilty  of  manslaughter  at 
common  law,  as  already  shown;  and,  by  the 
weight  of  authority,  if  he  does  not  see  them 
in  the  act,  he  is  guilty  of  murder.*^* 

(3)    Self-Defense. 
276.  In    General. — Homicide    in    self-defense    is 


either  Justifiable  or  excusable.    At  common  Ij 

1.  Justifiable  self-defense  is  where  a  person 
is  feloniously  assaulted,  being  without 
fault  himself,  and  necessarily  kills  his 
assailant  to  save  himself  from  death  or 
great  bodily  harm,  or  from  some  other 
felony  attempted  by  force  or  surprise. 


dall,  2  Car.  &  K.  230,  2  Cox,  C.  C.  141,  Beale's  Cas. 
167;  Reg.  v.  Trainer,  4  Fost.  &  F.  105;  Reg.  v. 
Chamberlain,  10  Cox,  C.  C.  486,  Beale's  Cas.  187; 
Rex  V.  Senior,  1  Mood.  C.  C.  346,  1  Lewin,  C.  C. 
183;   ante,  §§  264  b-d. 

471  Pearson's  Case,  2  Lewin,  C.  C.  216;  Hooks 
V.  State,  99  Ala.  166. 

472  See  Price  v.  State,  18  Tex.  App.  474.  51  Am. 
Rep.  322;  Biggs  v.  State,  29  Ga.  723,  76  Am.  Dec. 
630. 

473  Ante,    §   260  e. 
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2.  Excusable  self-defense  is  where  a  person 
becomes  engaged  in  a  sudden  affray  or 
combat,  and  in  the  course  of  the  affray 
or  combat  necessarily,  or  under  reason- 
ably apparent  necessity,  kills  his  adver- 
sary to  save  himself  from  death  or  great 
bodily  harm. 
Conditions  of  Self-Defense. — ^To  render  a  homi- 

cide   Justifiable   or   excusable   on    the    ground    of 

self-defense — 

1.  It  must  reasonably  appear  that  there  is  im- 

minent danger  of  death,  or  of  some  other 
felony,  or  of  great  bodily  harm. 

2.  The  danger  need   not  necessarily  be  real, 

but  there  must  be  reasonable  grounds 
for  supposing  it  to  be  real. 

3.  In  the  case  of  excusable  self-defense,  in  a 

sudden  affray,  the  party  threatened  must 
retreat  as  far  as  he  can  with  safety  be- 
fore taking  his  adversary's  life.  Some 
courts  apply  the  same  rule  to  Justifiable 
self-defense,  where  a  person  Is  felo- 
niously assaulted,  being  without  fault 
himself,  but  the  better  opinion  is  that  re- 
treat is  not  necessary  in  such  a  case. 

4.  The   slayer   must    not    have   been   the   ag- 

gressor, or  otherwise  provoked  the  dif- 
ficulty. 

277.  Justifiable  Seif-Defense. 

As  was  stated  in  a  previous  section,  homi- 
cide in  self-defense  may  be  justifiable,  or  it 
may  be  merely  excusable.     This  is  certainly 


80  at  common  law,  though  in  some  states  the 
statutes  have  done  away  with  the  distinction, 
and  have  classed  all  homicide  in  self-defense 
as  justifiable.*"* 

It  is  clear,  under  the  authorities  at  com- 
mon law,  that  if  a  man  feloniously  assaults 
another,  with  intent  to  kill  him  or  to  inflict 
great  bodily  harm,  the  person  threatened,  be- 
ing without  fault  himself,  may  stand  his 
ground  and  kill  his  assailant,  if  it  is  neces- 
sary to  do  90  in  order  to  save  himself  from 
death  or  great  bodily  harm,  and  the  homicide 
will  be  justifiable,  as  distingiiished  from  ex- 
cusable, self -defense.*"*^  Tn  like  manner  a 
woman  may  kill  a  man  to  prevent  him  from 
committing  a  rape  upon  her.*"®  And,  if  nec- 
essary, a  person  may  kill  another  to  prevent 
an  attempted  robbery.* ^^  In  these  cases  the 
homicide  is  clearly  justifiable,  because  com- 
mitted in  order  to  prevent  a  felony.*^® 

^74  See  Shorter  v.  People,  2  N.  Y.  193,  61  Am. 
Dec.  286,  Beale's  Cas.  330. 

475  1  Hale,  P.  C.  40;  4  Bl.  Comm.  183,  181;  1 
East.  P.  C.  271;  Fost.  C.  L.  273,  Beale's  Cas.  326; 
Erwin  v.  State,  29  Ohio  St.  186,  23  Am.  Rep.  733; 
Pond  V.  People,  8  Mich.  150. 

4  70  Ante,  §  268  a. 

477  Ante,  §  268  a. 

47S  Ante.  §§  268  a-e 
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278.  Excusable   Self-Defense. 

Excusable  homicide  in  self-defense  differs 
from  justifiable  homicide  in  self-defense  in 
that  the  parties  are  engaged  in  an  affray  or 
mutual  combat,  bv  reason  of  which  both  are 
deemed  to  be  in  fault,  so  that  the  homicide  is 
merely  excused,  and  not  justified.  It  is  call- 
ed homicide  se  defendendo,  on  a  sudden  af- 
fray. The  affray  may  arise  in  various  ways. 
Where  a  person  is  assaulted  without  feloni- 
ous intent,  and  engages  in  a  combat  with  his 
assailant,  in  the  course  of  which  it  becomes 
necessary  to  kill  his  adversary  in  order  to 
save  himself  from  death  or  great  bodily 
harm,  and  he  does  so,  after  retreating  as  far 
as  he  can  with  safety,  he  is  regarded,  accord- 
ing to  the  common  law,  as  being  tx)  some  ex- 
tent in  fault,  and  the  homicide  is  not  justifia- 
ble, but  it  is  excusable.'*'^  Formerly  it  was 
I)unished  by  forfeiture  of  goods,  and  certain 


4T»4  Bl.  Comm.  186.  187;  1  Hawk.  P.  C.  c.  28, 
5  24;  Erwin  v.  State.  29  Ohio  St.  186.  23  Am.  Rep. 
733;  State  v.  Ingold,  4  .Tones  (N.  C.)  216,  67  Am. 
Dec.  283;  Noles  v.  State,  26  Ala.  31.  62  Am.  Dec. 
711;  Pond  v.  People.  8  Mich.  150. 

Poster  calls  this  self-defense  culpable,  but, 
through  the  benignity  of  the  law,  excusable. 
Fost.   C.  L.  273,  274. 
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Other  consequences  followed  on  the  idea  of 
guilt.*®^  Now,  however,  it  is  not  punisha- 
ble at  all.  Except  as  respects  the  duty  to  re- 
treat, the  slayer  is  in  the  same  position  as  in 
the  case  of  justifiable  self-defense.  As  was 
stated  above,  the  affray  may  arise  in  various 
ways.  It  may  arise  from  resenting  and  re- 
turning a  blow,  or  from  resenting  insulting 
words,  or  from  resisting  a  trespass  on  land 
or  goods,  or  from  resisting  an  Unlawful  ar- 
rest. None  of  these  provocations  justify  or 
excuse  a  homicide,  and  some  of  them  do  not 
even  reduce  it  to  manslaughter.  If,  how- 
ever, in  anv  of  these  cases  it  becomes  neces- 
sary  for  one  of  the  parties  to  take  the  other's 
life  to  save  himself  from  death  or  great  bodily 
harm,  and  if  he  does  so,  the  homicide  is  ex- 
cusable, except  as  explained  in  the  sections 
following.*®^ 

279.  Imminence  of  the  Danger. 

A  homicide  is  not  justifiable  or  excusable 
on  the  ground  of  self-defense  unless  it  is  ap- 
parently necessary  to  save  the  life  of  the  slay- 

4R0Ante,  §  273. 

*^i  4  Bl.  Comm.  186,  187.  See  White  v.  Tf.rri- 
tory,  3  Wash.  T.  397;  Noles  v.  State.  26  Ala.  31, 
62  Am.  Dec.  711;  Pond  v.  People.  8  Mich.  150. 
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er,  or  prevent  some  other  felony,  like  rape  or 
robbery,  or  to  save  him  from  great  bod- 
ily harm.  The  apprehension  of  no  other 
danger  will  either  justify  or  excuse  the  re- 
sorting to  so  extreme  a  measure  as  the  taking 
of  life.*®^  It  is  also  necessary  that  the  dan- 
ger  shall  be  apparently  imminent  at  the  time 
of  the  homicide,  and  not  merely  prospective. 
A  man's  bare  fear,  however  well  grounded, 
that  another  intends  to  kill  him  or  do  him 
great  bodily  harm,  will  not  justify  or  excuse 
his  killing  the  other,  unless  there  is  some 
overt  act  indicating  a  purpose  to  immediately 

^«:i  Napier's  Case,  Fost.  C.  L.  278;  Creighton  v. 
Com..  84  Ky.  103,  4  Am.  St.  Rep.  193,  Beale's  Cas. 
339;  Greschia  v.  People,  53  lU.  295;  Pierson  v. 
State,  12  Ala.  149;  Jackson  v.  State,  77  Ala.  18; 
Dolan  V.  State,  81  Ala.  11;  Noles  v.  State.  26 
Ala.  3i,  62  Am.  Dec.  711;  State  v.  Shippey,  10 
Minn.  223.  88  Am.  Dec.  70;  State  v.  Wells,  1  N.  J. 
Law.  424,  1  Am.  Dec.  211;  Com.  v.  Drum,  58  Pa. 
St.  9;  Jones  v.  State,  76  Ala.  8;  Logue  v.  Com., 
38  Pa.  St.  265,  80  Am.  Dec.  481;  Meurer  v.  State, 
129  Ind.  587;  and  cases  cited  in  the  notes  follow- 
ing. 

The  killing  need  not  have  been  necessary  to 
save  the  life  of  the  accused.  It  is  suflSclent  if  it 
was  necessary  in  order  to  save  him  from  great 
bodily  harm.  State  v.  Benham,  23  Iowa,  154.  92 
Am.  Dec.  417. 
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carry  out  such  intention.*®^  Thus,  the  fact 
that  a  dangerous  man  has  threatened  to  kill 
another  on  sight,  and  that  the  other  has  heard 
of  the  threat,  or  mere  verbal  threats  at  the 
time,  will  not  justify  him  in  taking  his  ene- 
my's life,  unless  there  is  some  overt  act  indi- 
cating a  purpose  to  immediately  put  the 
threat  into  execution.**®**  The  fact  that  he 
knows  that  his  enemy  is  armed  is  not  enough, 

*«»U.  S.  V.  Outerbrldge,  5  Sawy.  620,  Fed.  Cas. 
No.  15,978;  State  v.  Scott.  4  Ired.  (N.  C.)  409, 
42  Am.  Dec.  148;  Harrison  v.  State,  24  Ala.  67. 
60  Am.  Dec.  450;  State  v.  Cnin.  20  W.  Va.  679; 
State  v.  Evans,  33  W.  Va.  417;  State  v.  Abbort,  8 
W.  Va.  741;  State  v.  Shippey,  10  Minn.  223.  88 
Am.  Dec.  70;  Pierson  v.  State.  12  Ala.  149;  Do- 
lan  V.  State,  81  Ala.  11;  Jackson  v.  State,  77  Ala. 
18;  Stoneman  v.  Com.,  25  Grat.  (Va.)  887;  Field 
V.  Com.,  89  Va.  690;  State  v.  Benham,  23  Iowa, 
154.  92  Am.  Dec.  417;  State  v.  Sullivan,  51  Iowa, 
142;  Greschia  v.  People,  53  111.  295;  Logiie  v. 
Com.,  38  Pa.  St.  265,  80  Am.  Dec.  481. 

"The  danger  must  be  imminent,  impending, 
present,  not  prospective,  not  even  in  the  near 
future."     Dolan  v.  State,  81  Ala.  11. 

if"*  State  V.  Cain,  20  W.  Va.  C79;  State  v.  Evans, 
33  W.  Va.  417;  State  v.  Scott,  4  Ired.  (N.  C.) 
409,  42  Am.  Dec.  148;  Mize  v.  State,  36  Ark.  653; 
Parsons  v.  Com.,  78  Ky.  102;  Wall  v.  State.  18 
Tex.  682,  70  Am.  Dec.  302;  State  v.  Sullivan,  51 
Iowa,  142. 
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if  the  latter  shows  no  present  intention  to  use 
his  weapon.^**^  (,'ertainly,  a  homicide  can 
never  be  justifiable  or  excusable  on  the 
ground  of  self-defense,  if,  at  the  time  of  the 
killing,  the  deceased  had  thrown  away  his 
weapon  and  was  turning  away.*®® 

It  is  the  province  of  the  court  to  instruct 
the  jury  what  the  law  is  in  relation  to  the 
right  of  self-defense.  Whether,  under  the  law 
as  thus  laid  down,  a  necessity  existed  at  the 
time  to  take  life  in  order  to  save  life  or  pre- 
vent grievous  bodily  harm,  and  whether  the 
killing,  under  the  circumstances  of  the  par- 
ticular case,  was  prompted  by  such  necessity, 
or  bv  some  other  motive,  is  to  be  determined 
by  the  jury.*®®* 

Assault  not  Threatening  Death  or  Great 
Bodily  Harm. — If  a  person  is  assaulted,  but 
not  in  such  a  way  as  to  endanger  his  life  or 
threaten  great  bodily  harm,  he  may  oppose 
force  to  force,  and  if,  in  the  conflict  which 


»^5  Harrison  v.  State.  24  Ala.  67.  60  Am.  Oec. 
450:  Roberts  v.  State,  65  Ga.  430;  GoodaU  v. 
State,  1  Or.  333.  80  Am.  Dec.  396,  State  v.  Brit- 
tain.  89  N.  C.  481. 

^^tt  Meurer  v.   State,  129   Ind.  587. 

4^'m  Erwin  v.  State,  29  Ohio  St.  186. 
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ensues,  his  adversary  threatens  to  kill  him  or 
to  inflict  great  bodily  hami,  he  may,  after  re- 
treating as  far  as  safety  will  permit,  kill  him 
to  avoid  the  threatened  injury,  and  in  such  a 
case  the  homicide  will  be  excusable  on  the 
ground  of  self-defense.*®^  But  a  simple  as- 
sault not  apparently  endangering  life  nor 
threatening  great  bodily  harm  will  not  justi- 
fy or  excuse  his  killing  his  assailant  or  using 
a  deadly  weapon.  Under  such  circumstances 
the  homicide  will  be  manslaughter,  at 
least.**®® 


4^7  Ante,  §  277. 

4«H  Reg.  v.  Hewlett,  1  Fost.  &  F.  91.  Beale's  Cas. 
329;  Creighton  v.  Com.,  84  Ky.  103,  4  Am.  St. 
Rep.  193,  Beale's  Cas.  339;  State  v.  Thompsou,  9 
Iowa,  188,  74  Am.  Dec.  342;  Com.  v.  Drum.  58 
Pa.  St.  9;  Grainger  v.  State,  5  Yerg.  (Tenn.)  459; 
Davis  V.  People,  88  111.  350;  State  v.  Cain.  20  W. 
Va.  679;  State  v.  Evans,  33  W.  Va.  417;  Myers  v. 
State.  62  Ala.  599;  State  v.  Rogers,  18  Kan.  78. 
26  Am.  Rep.  754;  Honesty  v.  Com..  81  Va.  283; 
Shorter  v.  People,  2  N.  Y.  193,  51  Am.  Dec.  286; 
and  other  cases  cited  in  note  479,  supra. 

In  Napier's  Case,  Fost.  C.  L.  278,  the  defendant 
was  indicted  for  the  murder  of  his  brother,  and 
the  circumstances  as  they  appeared  in  evidence 
were  as  follows:  The  defendant  on  the  night  of 
the  homicide  came  home  drunk.  His  father  or- 
dered him  to  go  to  bed,  which  he  refused  to  do, 
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Unlawful  Arrest. — The  same  principle  ai>- 
plies  to  the  resistance  of  an  unlawful  arrest. 
When  an  unlawful  attempt  is  made  to  arrest 
a  man,  he  may  oppose  force  to  force,  and,  if 
it  becomes  necessary  in  the  conflict  to  kill  his 
assailant  to  save  himself  from  death  or  great 
bodily  harm,  the  homicide  will  be  excusa- 
ble.*®® But  unless  this  necessity  apparently 
exists,  a  man  cannot  kill  another  or  use  a 
deadly  weapon  merely  to  prevent  an  unlawful 
arrest.  If  he  does  so,  he  is  guilty  of  man- 
slaughter, at  least.*®^ 

and  thereupon  a  scuffle  ensued  between  them.  The 
deceased,  who  was  in  bed,  hearing  the  disturb- 
ance, got  up  and  fell  upon  the  defendant,  threw 
him  down  and  beat  him  upon  the  ground*  and  held 
him  down,  so  that  he  could  not  escape,  nor  avoid 
the  blows.  While  they  were  thus  striving  togeth- 
er, the  defendant  gave  the  deceased  a  wound  with 
a  penknife  and  killed  him.  On  a  special  verdict 
stating  these  circumstances,  and  upon  a  confer- 
ence of  all  the  judges  of  England,  it  was  unani- 
mously held  that  the  homicide  was  not  excusable, 
but  was  manslaughter,  "for  there  did  not  appear 
to  be  any  inevitable  necessity,  so  as  to  excuse 
the  killing  in  this  manner." 

♦•^BAnte,  §  277.  See  Noles  v.  State,  26  Ala.  31, 
62  Am.  Dec.  711. 

♦00  Creighton  v.  Com.,  84  Ky.  103,  4  Am.  St. 
Rep.  193.  Beale'8  Cas.  339;  Noles  v.  State,  26  Ala. 
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280.  Acting  on  Appearances. 

Though  there  are  some  cases  to  the  con- 
trary,"*®^ it  must  now  be  regarded  as  settled 
that  it  is  not  necessary  that  there  shall  be  an 
actual  danger  to  entitle  a  person  to  defend 
himself.  A  reasonable  appearance  of  danger 
is  enough,  for  a  man  must  be  permitted  to  act 
on  appearances,  without  regard  to  the  unex- 
pressed intention  of  the  person  threatening 
him.  So  long  as  he  acts  reasonably,  and  in 
the  bona  fide  belief  that  he  will  suffer  death 
or  great  bodily  harm  unless  he  takes  his  as- 
sailant's life,  he  will  be  excused  to  the  same 
extent  as  if  the  danger  were  real.*®^  Thus,  it 


31,  62  Am.  Dec.  711.     But  see  State  v.  Oliver.  2 
Houst.   (Del.)   604. 

Homicide  to  prevent  an  arrest  is  justifiable, 
even  though  there  may  have  been  a  right  to 
make  the  arrest,  if  it  is  attempted  in  such  a 
wanton  and  menacing  manner  as  to  threaten  the 
party  with  loss  of  life  or  great  bodily  harm. 
.Tones  v.  State.  26  Tex.  App.  1.  8  Am.  St.  Rep.  454. 

401  See  Reg.  v.  Smith,  8  Car.  &  P.  160;  Reg.  v. 
Bull,  9  Car.  &  P.  22;  State  v.  Vines,  1  Houst.  C. 
C.  (Del.)  424;  State  v.  Hollis.  Houst.  C.  C.  (Del.) 
24.  And  see  State  v.  Benham.  23  Iowa,  154.  92 
Am.  Dec.  417. 

402  Selfridge's  Case  (Mass.)  160,  referred  to  in 
Peale's  Cas.  331:   Shorter  v.  People,  2  N-  Y-  193, 
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a  man  who  has  threatened  to  kill  another  on 
sight  presents  a  pistol  on  meeting  him,  the  lat- 
ter may  reasonably  suppose  he  intends  to  car- 
ry out  his  threat,  and,  if  he  kills  him  in  such 
belief,  the  homicide  is  not  criminal,  though 
the  pistol  may  not  be  loaded,  and  the  inten- 
tion maybe  merely  to  frighten.  So,  if  a  person 
who  has  threatened  to  kill  another  should,  on 

51  Am.  Dec.  286,  Beale's  Gas.  330;  Logue  v.  Gom., 
38  Pa.  St.  265,  80  Am.  Dec.  481;  Gampbell  v.  Peo- 
ple, 16  111.  17,  61  Am.  Dec.  49;  Schnier  v.  People, 
23  111.  17:  Steinmeyer  v.  People,  95  111.  383;  Pat- 
ten V.  People,  18  Mich.  314,  100  Am.  Dec.  173; 
Pond  V.  People,  8  Mich.  150;  Stoneman  v.  Gom., 
25  Grat.  (Va.)  887;  Brown  v.  Gom.,  86  Va.  406; 
State  V.  Eaton,  75  Mo.  586;  State  v.  Gain,  20  W. 
Va.  679;  State  v.  Evans,  33  W.  Va.  417;  People  v. 
Anderson.  44  Cal.  65;  People  v.  Morlne,  61  Gal. 
367;  Murray  v.  Gom.,  79  Pa.  St.  311;  Brumley  v. 
State,  21  Tex.  App.  223;  Jordan  v.  State,  11  Tex. 
App.  435;  Patillo  v.  State.  22  Tex.  App.  586;  Good- 
all  V.  State.  1  Or.  333,  80  Am.  Dec.  396;  Marts  v. 
State,  26  Ohio  St.  162. 

For  this  reason,  an  instruction  that,  *'to  justify 
a  person  in  killing  another  in  self-defense.  It  must 
appear  that  the  danger  was  so  urgent  and  press- 
ing that  in  order  to  save  his  own  life,  or  to  pre- 
vent his  receiving  great  bodily  harm,  the  killing 
of  the  deceased  was  absolutely  necessary,"  was 
held  to  be  erroneous.  People  v.  Morine,  61  Gal. 
367. 
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meeting  him,  make  a  movement  as  if  to  draw 
a  weapon,  the  other  would  not  be  punishable 
for  killing  him,  though  it  might  afterwards 
appear  that  the  deceased  was  not  armed.*®' 
These  eases,  however,  where  there  was  in  fact 
no  intention  on  the  part  of  the  deceased  to 
kill,  are  all  more  properly  cases  of  excusable 
homicide, — excusable  on  the  ground  of  the 
mistake  of  fact/®'* 

Reasonable  Grounds  for  Apprehension  of 
Danger, — In  a  Tennessee  case  it  was  held 
that  one  who  kills  another,  believing  himself 
in  danger  of  death  or  great  bodily  harm,  wUl 
be  justified,  although  he  may  act  from  cow- 
ardice, and  without  any  sufiicient  grounds 
for  his  belief  that  there  is  danger.*®*  This 
decision,  however,  cannot  be  sustained. 
While  a  man  may  act  upon  appearance,  he 
must  act  reasonably.  "It  is  not  enough  that 
he  believed   himself   in   danger,   unless   the 

♦»8  Patlllo  V.  State,  22  Tex.  App.  586,  and  other 
cases  above  cited. 

*94  Ante,  §§  68  et  seq.,  274. 

As  to  homicide  by  a  somnambulist,  see  Fain  v. 
Com.,  78  Ky.  183,  39  Am.  Rep.  213. 

495  Grainger  v.  State,  5  Yerg.  (Tenn.)  459,  26 
Am.  Dec.  278.  And  see  Morgan  v.  State,  3  Sneed 
(Tenn.)  480. 
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facts  and  circumstances  are  such  that  the 
jury  can  say  that  he  had  reasonable  grounds 
for  his  belief/'*®®     As  was  said  in  a  Greorgia 

*»e  Shorter  v.  People.  2  N.  Y.  193,  51  Am.  Dec. 
286,  Beale's  Cas.  330.  And  see  Creek  v.  State, 
24  Ind.  151;  Wesley  v.  State,  37  Miss.  327,  75  Am. 
Dec.  62;  Parker  v.  State,  55  Miss.  414;  Kendrlck 
y.  State,  55  Miss.  436;  Darling  v.  WiUiams,  35 
Ohio  St.  58;  State  v.  Shippey,  10  Minn.  223,  88 
Am.  Dec.  70;  Greschia  v.  People,  53  111.  295;  State 
V.  Parker,  106  Mo.  218;  Golden  v.  State,  25  Ga. 
527;  State  v.  Thompson,  9  Iowa,  188,  74  Am.  Dec. 
342;  State  v.  Abbott,  8  W.  Va.  741;  State  v.  Cain, 
20  W.  Va.  679;  State  v.  Evans,  33  W.  Va.  417; 
Stoneman  v.  Com.,  25  Grat.  (Va.)  887;  Field  v. 
Com.,  89  Va.  690;  Jones  v.  State,  76  Ala.  8;  People 
V.  Williams,  32  Cal.  281;  Goodall  v.  State,  1  Or. 
333,  80  Am.  Dec.  396. 

In  W^esley  v.  State,  supra,  it  was  said:  "The 
mere  fear,  apprehension,  or  belief,  however  sin- 
cerely entertained  by  one  man,  that  another  de- 
signs to  take  his  life,  will  not  excuse  or  justify 
the  killing  of  the  latter  by  the  former.  Where 
the  danger  is  neither  real  nor  urgent,  to  render 
a  homicide  excusable  or  Justifiable,  within  the 
meaning  of  the  law,  there  must,  at  the  least,  be 
some  attempt  to  execute  the  apprehended  de- 
sign; or  there  must  be  reasonable  ground  for  the 
apprehension  that  such  design  will  be  executed, 
and  the  danger  of  its  accomplishment  imminent. 
A  party  may  have  a  lively  apprehension  that  his 
life  is  in  danger,  and  believe  that  the  grounds  of 
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case,  the  law  makes  no  discrimination  in  fa- 
vor of  a  drunkard  or  a  coward,  or  any  partic- 
ular individual;  but  the  circumstances  must 
be  such  as  to  justify  the  fears  of  a  reasonable 
nian.^^'  Former  hostile  acts  or  threats,  or 
present  verbal  threats,  are  not  sufficient 
ground  for  apprehending  danger,  where  there 
is  no  overt  act  indicating  a  present  intention 
to  execute  the  threats.*®® 

Considerations  in  Determining  Reasona- 
bleness,— ^Whether  or  not  there  were  reason- 
able grounds  for  the  belief  of  the  accused 
that  his  life  was  in  imminent  danger,  and 
could  only  be  saved  by  such  means  as  he  em- 
ployed, is  to  be  determined  in  view  of  all  the 
circumstances  of  each  particular  case,   and 

his  apprehension  are  just  and  reasonable;  but  If 
he  act  upon  them,  and  take  the  life  of  a  human  be- 
ing, he  does  so  at  his  peril.  He  is  not  the  final 
judge,  whatever  his  apprehension  or  belief  may 
have  been  of  the  reasonableness  of  the  ground 
upon  which  he  acted.  That  is  a  question  which 
the  jury  alone  are  to  determine." 

*97  Golden  v.  State,  25  Ga.  527. 

*9s  State  v.  Cain.  20  W.  Va.  679;  Gladden  v. 
State,  12  Fla.  562;  Cahill  v.  People,  106  111.  621; 
People  V.  McLeod,  1  Hill  (N.  Y.)  377,  37  Am.  Dec. 
328;  Parsons  v.  Com.,  78  Ky.  102;  Lewis  v.  State, 
51  Ala.  1;  ante,  notes  480-482. 
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the  jury  should  take  iuto  consideration  the 
excitement  and  confusion,  if  any,  which 
would  naturally  result  under  such  circum- 
stances. On  a  prosecution  for  the  killing  of 
one  of  a  body  of  rioters  who  came  to  the 
house  of  the  accused  in  the  night  time,  it  was 
said  by  the  Michigan  court:  "In  estimat- 
ing the  nature  and  imminence  of  the  danger, 
in  the  choice  of  means  to  avoid  it,  or  the 
amount  of  force  or  kind  of  weapon  to  be  used 
in  repelling  it,  the  excitement  and  confusion 
which  would  naturally  result  from  the  sur- 
rounding circumstances,  for  which  the  riot- 
ers alone  were  responsible,  should  not  be 
overlooked.  To  require  of  the  defendant, 
while  under  a  high  degree  of  mental  excite- 
ment, induced  by  their  wrongful  and  crimi- 
nal conduct,  and  without  his  fault,  the  same 
circumspection,  and  cool,  deliberate  judg- 
ment, in  estimating  the  danger,  or  the  choice 
of  means  for  repelling  it,  as  we,  who  are  unaf- 
fected by  the  excitement  or  the  danger,  may 
now  exorcise  in  contemplating  it,  would  be  to 
ignore  the  laws  of  our  l)eing,  and  to  require 
a  degree  of  perfection  to  which  human  na- 
ture has  not  yet  attained.  Of  the  weight  a 
jury  should  give  to  these  considerations,  no 
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safer  standard  can  be  found  than  their  own 
individual  consciousness,  and  the  considera- 
tion of  what  they,  with  the  honest  purpose  of 
avoiding  the  danger,  without  unnecesarily 
taking  life,  might,  imder  the  circumstances 
in  which  the  defendant  was  placed,  be  likely 
to  do."*»» 
281.  Duty  to  Retreat — Excusable  Self-Defense. 

It  is  well  settled  that  a  homicide  in  a  sud- 
den affray  is  not  excusable  on  the  ground  of 
self-defense,  unless  the  accused  retreats  as 
far  as  he  safely  can  in  order  to  avoid  the  vio- 
lence of  the  deceased  and  the  necessity  to 
take  his  life.  If  he  fails  to  do  this,  the  homi- 
cide is  manslaughter,  at  least.  "The  party 
assaulted,"  says  Blackstone,  "must  flee  as  far 
as  he  conveniently  can,  either  by  reason  of 
some  wall,  ditch,  or  other  impediment,  or  as 
far  as  the  fierceness  of  the  assault  will  per- 
mit him."^^^     He  need  only  retreat,   how- 


49»  Patten  v.  People,  18  Mich.  314,  100  Am.  Dec. 
173.  See,  also,  Pond  v.  People.  8  Mich.  150; 
Logue  V.  Com.,  38  Pa.  St.  265,  80  Am.  Dec.  481; 
Greschia  v.  People,  53  111.  295;  Bell  v.  State.  20 
Tex.  App.  445;  Patlllo  v.  State,  22  Tex.  App.  586. 

500  4  Bl.  Comm.  185;  1  Hale,  P.  C.  483;  Post.  C. 
L.  273,  Beale's  Cas.  326,  328:  Finch  v.  State,  81 
Ala.  41;    Pond   v.   People,  8   Mich.   150;    State  v. 
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ever,  when  he  can  do  so  with  safety.  If  the 
assault  upon  him  is  so  fierce  as  not  to  allow 
liiiu  to  yield  a  step  without  manifest  danger 
of  death  or  great  bodily  harm,  he  may  kill 
his  assailant  instantly,  and  the  homicide  will 
be  excusable.^^^  These  are  the  rules  govern- 
ing excusable  self-defense,  as  distinguished 
from  justifiable  self-defense. 

Justifiable  Self-Defense, — It  is  clear,  un- 
der the  authorities  at  conmion  law,  that  the 
rule  requiring  retreat,  if  possible,  does  not 
apply  in  the  case  of  justifiable  self-de- 
fense.^^^  If  a  man  feloniously  assaults 
another  with  intent  to  kill  him  or  to  inflict 


Cain,  20  W.  Va.  679;  State  v.  Evans,  33  W.  Va. 
417;  Dock  v.  Com.,  21  Grat.  (Va.)  909;  Brown  v. 
Com.,  86  Va.  466;  Shorter  v.  People,  2  N.  Y.  193, 
51  Am.  Dec.  286;  Dolan  v.  State,  40  Ark.  454; 
Mitchell  V.  State,  22  Ga.  211.  68  Am.  Dec.  493; 
Gilleland  v.  State,  44  Tex.  356.  And  see  Com.  y. 
Drum,  58  Pa.  St.  9. 

'"1  4  Bl.  Comm.  185;  1  Hawk.  P.  C.  c.  29,  9  14; 
Creek  v.  State,  24  Ind.  151;  Dock  v.  Com.,  21 
Grat.  (Va.)  909;  Brown  v.  Com.,  86  Va.  466;  State 
V.  Hill.  4  Dev.  &  B.  (N.  C.)  491,  34  Am.  Dec.  396; 
Com.  V.  Drum,  B8  Pa.  St.  9;  State  v.  Tweedy,  5 
Iowa,  433. 

•'(»•'  As  to  the  distinction  between  justifiable  and 
(»xrusable  self-defense,  see  ante,  §§  273,  277,  278. 
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great  bodily  harm,  and  the  person  assaulted 
is  himself  without  fault,  he  is  not  bound  to 
retreat  at  all,  even  though  he  might  do  so 
with  safety,  but  he  may  stand  his  ground, 
and  kill  his  assailant,  if  it  be  apparently  nec- 
essary in  order  to  save  himself ;  and  the  hom- 
icide in  such  case  will  be  justifiable.  This 
distinction  between  justifiable  and  excusable 
self-defense,  with  respect  to  the  duty  to  re- 
treat, is  clearly  recognized  by  Hale,  Foster, 
East,  and  other  early  authorities  on  the  crim- 
inal law,  and  has  been  recognized  and  ap- 
plied in  some  of  the  late  cases.'^'  In  a  well- 
considered  Ohio  case  it  appeared  that  the  de- 
fendant was  standing  in  a  shed,  where  he  had 
a  right  to  be,  and  that  the  deceased,  after  an- 
gry words  had  passed  between  them,  ap- 
proached in  a  threatening  manner  wath  an 
axe.  The  defendant  w^arned  him  not  to  en- 
ter, but  he  continued  to  advance,  and  when 
he  reached  the  eave  of  the  shed,  perhaps  with- 
in striking  distance  of  the  defendant,  the  lat- 

B08  1  Hale,  P.  C.  40;  1  East,  P.  C.  271;  Fost.  C. 
L.  273,  Beale's  Cas.  326;  Erwin  v.  State,  29  Ohio 
St.  186,  23  Am.  Rep.  733;  Runyan  v.  State,  57  Ind. 
80,  26  Am.  Rep.  52.  And  see  Pond  v.  People,  8 
Mich.  150. 
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ter  shot  and  killeil  liiiri.  Upon  this  evidence 
the  court  instructed  the  jury  to  acquit  the  de- 
fendant if  he  acted  in  necessary  self-defense, 
'^provided  he  used  all  means  in  his  power 
otherwise  to  save  his  own  life,  or  to  prevent 
the  intended  liann,  as  retreating  as  far 
as  he  could,"  etc.  The  defendant  was  con- 
victed, but  on  writ  of  error  the  judgment  was 
reversed  because  the  charge  required  him  to 
retreat,  even  though  the  deceased  had  feloni- 
ously assaulted  him  without  fault  on  his  part. 
The  court  reviewed  the  authorities,  and  prop- 
erly drew  the  distinction  between  justifiable 
self-defense  and  excusable  self-defense.  "A 
true  man,"  it  was  said,  "who  is  without  fault, 
is  not  obliged  to  fly  from  an  assailant  who,  by 
violence  or  surprise,  maliciously  seeks  to  take 
his  life  or  do  him  enormous  bodilv  harm."*^^* 

Cases  Ignoring  This  Distinction . — Some 
of  the  courts  have  refused  to  recognize  this 
distinction,  clearly  as  it  is  established  by  au- 
thority at  common  law,  and  have  held  that 
the  person  assaulted  must  retreat  in  all  cases, 
if  he  can  safely  do  so,  though  the  attack  upon 

504  Erwln  v.  State,  29  Ohio  St.  186.  23  Am.  Rep. 
733. 
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him  may  be  felonious,  and  though  he  may 
himself  be  free  from  f ault.*^^^ 

Retreat  in  One's  House, — The  rule  that  a 
person  who  is  assaulted  without  felonious  in- 
tent, or  in  some  states  in  all  cases,  is  bound  to 
retreat,  if  he  can  do  so  with  safety,  before 
taking  the  life  of  his  assailant  to  save  himself 
from  death  or  great  bodily  harm,  does  not  ap- 
ply where  a  man  is  assaulted  in  his  own 
house.  In  such  a  case  he  is  not  bound  to  re- 
treat, even  though  by  doing  so  he  might  man- 
ifestly secure  his  safety,  but  he  may  stand  his 
ground,  and  take  his  assailant's  life  if  it  be- 
comes necessary.*^^® 


605  state  V.  DonneHy,  69  Iowa,  705.  58  Am.  Rep. 
234,  Beale's  Cas.  338;  State  v.  Rheams,  34  Minn. 
18;  Com.  v.  Drum,  58  Pa.  St.  9;  People  v.  SulU- 
van,  7  N.  Y.  396. 

Boei  Hale,  P.  C.  486;  State  v.  Mlddleham,  62 
Iowa,  150;  State  v.  Donnelly,  69  Iowa,  705,  58  Am. 
Rep.  234,  Beale's  Cas.  338;  Pond  v.  People,  8  Mich. 
150;  State  v.  Patterson,  45  Vt.  308,  12  Am.  Rep. 
200,  Beale's  Cas.  348;  Jones  v.  State,  76  Ala.  8; 
State  V.  Harman,  78  N.  C.  515. 

A  man's  place  of  business  is  deemed  his  dwell- 
ing, for  the  purposes  of  this  doctrine.  Jones  v. 
State,  76  Ala.  8. 

The  principle  applies  as  between  partners,  joint 
tenants,  and  tenants  in  common.    Id, 
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282.  Effect  of  the  Accused  being  the  Aggressor — 
Justifiable  Self-Defense. 

In  order  that  a  homicide  may  be  justifia- 
ble on  the  ground  of  self-defense,  it  is  clear 
that  the  accused  must  not  have  caused  the 
necessity  to  kill  by  his  own  fault.  If  he  was 
himself  in  fault  in  bringing  on  the  difficulty, 
as  where  he  made  the  first  assault  or  other- 
wise provoked  the  difficulty,  whether  with  or 
without  a  felonious  intent,  the  homicide  may 
under  some  circumstances  be  excusable,*^^^ 
but,  strictly  and  accurately  speaking,  it  can- 
not be  said  to  be  justifiable. 

Excusable  Self-Defetise, — There  are  some 
decisions  to  the  effect  that  one  who  is  him- 
self the  aggressor,  or  who  otherwise  brings 
on  or  provokes  a  difficulty,  whether  by  acts 
or  words,  will  not  be  excused  for  afterwards 
killing  his  adversary  in  self-defense,  even 
though  he  may  not  have  been  actuated  by 
malice  in  bringing  on  the  difficulty.*^^®     The 


507  See  the  cases  cited  in  the  notes  following. 

508  state  V.  Parker,  106  Mo.  218.  See,  also, 
Jackson  v.  State,  81  Ala.  33;  Baker  v.  State.  81 
Ala.  38;  Judge  v.  State,  58  Ala.  406,  29  Am.  Rep. 
757;  Logue  v.  Com.  38  Pa.  St.  265,  80  Am.  Dec. 
481;  State  v.  Neely,  20  Iowa,  108;  State  v.  Ben- 
ham,  23  Iowa,  154,  92  Am.  Dec.  417. 
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better  opinion,  however,  is  against  this  view, 
and  in  favor  of  the  doctrine  that  one  who 
commits  an  assault  without  malice,  or  other- 
wise provokes  a  difficulty  without  malice, 
and  thereby  brings  on  a  conflict,  may  with- 
draw from  the  conflict,  and  if  he  does  so  in 
good  faith,  and  in  such  an  unequivocal  man- 
ner as  to  show  his  adversarv  that  he  desires 
to  withdraw,  and  his  adversary  follows  him, 
and  attempts  to  kill  him  or  do  him  great  bod- 
ily harm,  he  has  the  same  right  of  self-de- 
fense as  if  he  had  not  originally  been  the*  ag- 
gressor.*^^® If,  however,  he  does  not  with- 
draw, or  offer  to  withdraw,  he  cannot  suc- 
cessfully plead  self-defense,  but  will  be  guilty 
of  manslaughter  at  least.**'" 


509  1  Hale,  P.  C.  428;  Fost.  C.  L.  273,  Beale's 
Cas.  326,  328;  4  Bl.  Comm.  185,  186;  Stoffer  v. 
State.  15  Ohio  St.  47,  86  Am.  Dec.  470.  Beale's 
Cas.  334;  Evans  v.  State,  44  Miss.  762;  Vaiden  v. 
Com.,  12  Grat.   (Va.)  717. 

610  Adams  v.  People,  47  111.  376;  Greschia  v. 
People,  53  111.  295;  State  v.  Linney.  52  Mo.  40; 
Logue  V.  Com.,  38  Pa.  St.  265,  80  Am.  Dec.  481. 
Stoffer  V.  State,  15  Ohio  St.  47,  86  Am.  Dec.  470, 
Beale's  Cas.  334.  Compare  People  v.  Batchelder. 
27  Cal.  69.  85  Am.  Dec.  231. 

If  a  person  resists  a  lawful  attempt  to  arrest 
him,  and  kills  the  officer  in  the  conflict  which  en- 
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283.  Original  Assault  with  Malice. 

It  has  been  held  by  some  courts  that  even 
when  a  man  assaults  another  with  malice, 
and  afterwards  kills  him,  he  may  successful- 
ly plead  self-defense  on  the  ground  that  the 
homicide  was  necessary  to  save  his  own  life, 
if  he  repented  before  the  killing  and  with- 
drew from  the  difficulty  in  such  a  way  as  to 
clearly  show  an  abandonment  of  his  original 
purpose,  and  his  adversary,  instead  of  allow- 
ing him  to  withdraw,  persisted  in  following 
him,  and  attempting  to  kill  him.*^^^  This 
seems  to  be  the  proper  view,  but  it  is  doubt- 
ful whether  it  is  supported  by  authority.*^*^ 

sues,  he  is  so  much  in  the  wrong  that  he  cannot 
set  up  the  plea  of  self-defense,  even  though  the 
kiUing  may  have  been  necessary  to  save  his  Ufe. 
State  V.  Garrott,  1  Winst.  (N.  C.)  144,  84  Am.  Dec. 
359. 

It  has  also  been  held  that  one  caught  in  the  act 
of  adultery  with  another's  wife,  and  attacked  by 
the  husband,  cannot  kill  him  in  self-defense.  Drys- 
dale  V.  State,  83  Ga.  744,  20  Am.  St.  Rep.  340; 
Reid  V.  State,  11  Tex.  App.  509,  40  Am.  Rep.  795. 

Compare    Wilkerson   v.    State,   17    S.   E.   990; 
Franklin  v.   State,  30  Tex.  App.  628;    Varnell  v. 
State,  20  Tex.  App.  56. 

-11  Stoffer  V.  State,  15  Ohio,  47,  86  Am.  Dec.  470, 
Beale's  Cas.  334.    And  see  1  Hale,  P.  C.  479,  480. 

'12  See  the  cases  cited  in  note  613,  infra. 
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There  is  certainly  no  right  of  self-defense, 
if  the  withdrawal  is  not  in  good  faith,  but  in 
such  a  case  the  homicide  is  murder.  "If  A. 
hath  malice  against  B.,  and  meeteth  him  and 
striketh  him,  and  then  B.  draweth  at  A.,  and 
A.  flyeth  back  until  he  come  to  a  wall,  and 
then  kills  B.,  this  is  murder,  notwithstanding 
his  flying  to  the  wall ;  for  the  cralt  of  flying 
shall  not  excuse  the  malice  which  he  had,  nor 
shall  any  such  device  to  wreak  his  malice  on 
another,  and  think  to  be  excused  by  law,  avail 
him  anything,  but  in  such  case  tho  malice  is 
enquirable,  and,  if  that  be  found  by  the  jury, 
then  his  flight  is  so  far  from  excusing  the 
crime  that  it  aggravates  it."*^^* 

There  is  no  right  of  self-defense  if  the  con- 
duct of  the  party  is  not  so  marked  in  the  mat- 
ter of  time,  place,  and  circumstance  as  to 
clearly  show  his  adversary  that  his  danger 
has  passed,  and  to  make  his  conduct  there- 
after the  pursuit  of  vengeance,  rather  than 
defense  against  the  original  assault.*^^*    Nor 

'    ■  ■         ■  '  -  ■--  .  -■ .  ■ 

518  Anon,  J.  Kelyng,  58,  Beale'8  Cas.  329.  And 
see  1  Hale.  P.  C.  479,  480,  482;  Stoffer  v.  State,  15 
Ohio  St.  47,  86  Am.  Dec.  470,  Beale's  Cas.  334; 
Greschia  v.  People,  53  111.  295. 

81*  Stoffer  V.  State,  supra. 
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is  there  any  right  of  self-defense  if  he  does 
not  withdraw,  or  offer  to  withdraw;  and  it 
can  make  no  difference  that  he  cannot  with- 
draw with  safety. *^^*^ 

Indeed,  the  weight  of  authority  is  in  favor 
of  the  view  that  there  is  no  right  of  self-de- 
fense at  all  in  one  who  has  assaulted  another 
with  malice.  Thus,  it  is  said  that  if  two  per- 
sons agree  to  fight  a  duel,  and  one  of  them 
kills  the  other,  it  is  murder,  though  the  de- 
ceased may  hav^e  fired  the  first  shot,  or  given 
the  first  blow,  and  the  accused  may  have  re- 
treated as  far  as  he  could  before  killing  him. 
It  is  murder,  says  Blackstone,  'T)ecause  of 
the  previous  malice  and  concerted  design.'**^^* 

284.  Actual  Malice  at  Time  of  Killing. 

It  has  been  held  that  if  the  circumstances 
are  such  as  to  justify  a  man  in  taking  the  life 
of  another  to  save  his  own,  under  the  rules 
above  stated,  and  he  does  so,  the  fact  that  he 


515  State  V.  HUl,  4  Dev.  &  B.  (N.  C.)  491,  34  Am. 
Dec.  396. 

oi«4  Bl.  Comm.  185.  And  see  1  Hawk.  P.  C. 
c.  11,  §  18;  Id.,  c.  13,  §  26;  State  v.  HUl.  4  Dev.  & 
B.  (N.  C.)  491,  34  Am.  Dec.  396;  Angell  v.  State, 
36  Tex.  542,  14  Am.  Rep.  380;  Clifford  v.  State,  58 
Wis.  477.    And  see  Greshia  v.  People,  53  HI.  295. 
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has  actual  malice  against  the  other  will  not 
render  him  guilty  of  a  felonious  homicide.**^ 

285.  Killing   Innocent  Person  to  Save  One's  Own 
Life. 

It  has  been  said  that  if  two  persons  are  in 
such  a  situation  that  the  death  of  one  is  nec- 
essary to  save  the  other,  the  killing  of  one  by 
the  other  to  sav^e  his  own  life  is  excusable, 
though  both  are  equally  innocent, — as  in  the 
case  mentioned  by  Lord  Bacon,  where  two 
shipwrecked  men  are  on  a  plank  which  is  not 
able  to  save  them  both,  and  one  pushes  the 
other  oflF.^^**  This,  however,  as  we  have  seen, 
is  at  least  doubtful.***® 

(4)    Defense  of  Property. 

286.  In  General. — Life  cannot  be  taken  in  defense 
of  one's   property,  real   or  personal,  unless  It  is 


r.i 7  Golden  v.  State.  25  Ga.  527.  It  was  said  In 
this  case:  "One  may  harbor  the  most  intense 
hatred  toward  another;  he  may  court  an  oppor- 
tunity to  take  his  life:  may  rejoice  while  he  is 
imbruing  his  hands  in  his  heart's  blood;  and  yet, 
if,  to  save  his  own  life,  the  facts  showed  that  he 
was  fully  justified  in  slaying  his  adversary,  his 
malice  shall  not  be  taken  into  account.  This 
principle  is  too  plain  to  need  amplification." 

B18  4  Bl.  Comra.  18C;  ante,  §  82. 

r.i9Reg.  V.  Dudley,  15  Cox,  C.  C.  624,  14  Q.  B. 
Div.  273,  Beale'8  Cas.  357;  ante.  S  82. 
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necessary  in  order  to  prevent  a  felony  attempted 
by  violence  or  surprise. 

As  was  shown  in  a  previous  section,  a  man 
niav  kill  another,  if  necessary,  in  order  to 
prevent  him  from  committing  a  felony  by 
violence  or  surprise,  as  burglary,  arson,  and 
robbery.^*'^^  But  in  no  other  case  is  a  homi- 
cide  in  defense  of  property  either  justifiable 
or  excusable.  We  have  seen  that  it  is  not 
justifiable  in  order  to  prevent  a  secret  felony 
like  larceny.^^^  And,  a  fortiorij  is  never  jus- 
tifiable or  excusable  in  order  to  prevent  a 
mere  trespass  upon  ]>roperty,  real  or  person- 
al.^^^     A  man,   however,   in  defense  of  his 

■•^"  Ante,  §  268a. 

521  Ante,  §  268d. 

5-».;  Reg.  V.  Murphy,  1  Craw.  &  D.  20,  Beale's 
Cas.  318;  Reg.  v.  Archer,  1  Fost.  &  F.  351;  Storey 
V.  State,  71  Ala.  330;  State  v.  Moore,  31  Conn. 
479;  Harrison  v.  State,  24  Ala.  67,  60  Am.  Dec. 
450;  McDaniel  v.  State,  8  Smedes  &  M.  (Miss.) 
401,  47  Am.  Dec.  93. 

This  principle  is  illustrated  in  cases  where  a 
man  sets  a  spring  gun  in  his  house  or  on  his  land. 
He  may  do  so  in  his  dwelling  house,  so  that  it 
will  be  discharged,  and  kill  one  who  attempts  to 
break  and  enter  in  the  night  for  the  purpose  of 
committing  a  felony,  as  this  is  to  prevent  burg- 
lary,— a  forcible  felony.  But  a  man  cannot  set 
a  spring  gun  on  his  land  so  that  it  will  kill  mere 
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property,  may  use  all  necessary  force  short 
of  taking  life  or  inflicting  great  bodily 
harm,*^**  and,  if  he  unintentionally  causes 
death,  the  homicide  may  be  excusable  as  an 
accident,  instead  of  amounting  to  manslaugh- 
ter.**** Or  if  it  becomes  necessary  for  him 
to  kill  his  adversary  in  order  to  save  himself 
from  death  or  great  bodily  harm,  the  homi- 
cide will  be  excusable,  if  not  justifiable.^*** 

287.  Defense  of  Habitation. 

It  has  become  a  maxim  of  the  common  law 
that  a  man's  house  is  his  castle,  but  this  ex- 
pression is  not  to  be  taken  as  meaning  that  a 
man  may  under  any  and  all  circiunstances 
kill  in  defense  of  his  dwelling  house.  A  man 
is  not  boiuid  to  retreat  from  his  house.  He 
may  stand  his  ground  there,  and  kill  any  per- 
son who  attempts  to  commit  a  felony  therein, 

trespassers.  Nor  can  he,  at  common  law.  set  a 
spring  gun  in  his  shop  or  warehouse,  so  as  to  kiU 
one  who  attempts  to  break  and  enter,  for  this  is 
not  burglary  at  common  law,  but  a  mere  trespass. 
State  V.  Moore,  31  Conn.  479,  83  Am.  Dec.  159. 
Compare  Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478. 

528  Ante,  §  214. 

624  Ante,  §  274. 

526  Ante,  §  274  et  peq.  See  White  v.  Territory, 
3  Wash.  T.  397. 
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or  who  attempts  to  enter  by  force  for  the  pur- 
pose of  committing  a  felony,  or  of  inflicting 
great  bodily  harm  upon  an  inmate.  In  such 
a  case  the  owner  or  any  member  of  the  fam- 
ily, or  .even  a  lodger  in  the  house,  may  meet 
the  intruder  at  the  threshold,  and  prevent 
him  from  entering  by  any  means  rendered 
necessary  by  the  exigency,  even  to  the  taking 
of  his  life,  and  the  homicide  will  be  justifia- 
ble.*^^® The  doctrine,  however,  does  not  jus- 
tify a  homicide  merely  to  prevent  a  trespass 
upon  the  habitation,  when  it  is  evident  that 
there  is  no  intention  to  commit  a  felony,  or 
to  inflict  great  bodily  harm  upon  an  in- 
mate.*^^'^     Of  course,  in  defending  his  habita- 


5-'«  Cooper's  Case,  Cro.  Car.  544,  Beale's  Cas. 
347;  State  v.  Patterson.  45  Vt.  308,  12  Am.  Rep. 
200,  Beale's  Cas.  348;  State  y.  Middleham,  62 
Iowa,  150. 

527  Cook's  Case.  Cro.  Car.  537 ;  Meade's  Case,  1 
Lewin,  C.  C.  184;  WUd's  Case.  2  Lewin,  C.  C.  214, 
Beale's  Cas.  347;  State  v.  Patterson,  45  Vt.  308,  12 
Am.  Rep.  200,  Beale's  Cas.  348;  Carroll  v.  State, 
23  Ala.  28,  36,  58  Am.  Dec.  282.  See.  also.  Patten 
V.  People.  1 8  Mich.  314,  100  Am.  Dec.  173;  Greshla 
V.  People.  53  111.  295. 

"The  idea  embraced  in  the  expression  that  a 
man's  house  is  his  castle  is  not  that  it  is  his  prop- 
erty, and  that,  as  such,  he  has  the  right  to  defend 


frr*^\  }>yii:v  hanii  \o  ^ii  imnjite,  aiid  jdll*  him 
Vj  i/T^'ffii\  iih  friitrj'.iLe  boiLicide  i*  lioi  crrm- 
jr;iiL*^*^  .Stricxlv  rjieakii^:.  Lv-K-erer.  ii  i*  ikx 
ju*?tifiiibk  iii  ^Ticb  &  f:2Lre.  hvi  ir  jLerelv  excus- 
able beieause  of  tli*r  mirrtake  of  faet. 


axLd  proUK-t  it  hj  crtlier  and  more  extre&e  means 
than  be  migbt  lavfnllj  u&e  to  protect  his  sbop. 
but  tbe  f»e]i»e  ID  wbirb  the  boose  has  a  peculiar 
immacitr  is  that  it  Ls  sacred  for  the  protection  of 
his  person  and  of  his  family.**  Per  Barrett.  J~ 
in  State  v.  Patterson,  supra. 

in  a  Mi<^'higan  case,  while  it  was  held  that  a 
homicide  r-ommitted  by  a  man  in  attempting  to 
compel  a  riotous  assemblage  about  his  dwelling 
house  in  the  night  time  to  leave  is  not  justifia- 
ble or  excusable,  where  no  violence  has  been  done 
or  attf^'mpted  by  them,  either  against  the  house  or 
the  inmates,  it  was  held  that,  if  an  inmate  is  ill. 
and  in  su^h  a  r-ondition  that  the  noise  that  is  be- 
ing made  by  the  rioters  may  cause  his  death,  and 
the  rIoterB  are  informed  or  know  of  this  circum- 
stance, or  if  the  noise  renders  it  impossible  to  in- 
form them,  a  homicide  is  justifiable,  if  necessary 
to  compel  thf'm  to  leave  or  desist.  Patten  v.  Peo- 
ple, 18  Mich.  314,  100  Am.  Dec.  173. 

''2*-  state  V.  Patterson,  supra.  And  see  Gres- 
'hla  V.  People,  53  111.  295;  Patten  v.  People,  18 
Mich.  314,  100  Am.  Dec.  173. 
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A  man  may  eject  a  trespasser  from  his 
house,  but  in  doing  so  he  is  not  justified  in 
using  any  more  force  than  is  necessary.  If 
he  unnecessarily  kicks  a  trespasser  in  turn- 
ing him  out,  his  act  is  unlawful,  and,  if  death 
results,  he  is  guilty  of  manslaughter.^^ 

(S)     Defense  of  Others. 

288.  In  General. — A  person  has  the  same  right, 
but  only  the  same  right,  to  defend  one  towards 
whom  he  occupies  a  family  relation,  as  he  would 
have  to  defend  himself  under  the  same  circum- 
stances. Even  a  stranger  may  take  life,  if  neces- 
sary, In  order  to  prevent  the  commission  of  a 
felony  by  violence  or  surprise. 

It  has  been  shown  in  a  previous  chapter 
that  a  person  may  be  justified  in  interfering 
in  defense  of  others  than  himself.^^^  This 
is  true  in  cases  of  homicide.  A  master  may 
kill  in  defense  of  his  servant  to  the  same  ex- 
tent as  he  may  kill  in  his  own  defense,  and 
vice  versa,'^^^  The  same  is  true  of  husband 
and  wife,  and  ])arent  and  child,  and  of  other 


Bat*  Wild's  Case.  2  Lewin,  C.  C.  214.  Beale's  Cas. 
347. 

BBoAnte,  §  81. 

6811  East,  P.  C.  289,  290,  Beale's  Cas.  343; 
Anon..  Year  Book  21  Hen.  VIII..  39.  pi.  50;  Pond 
V.  People,  8  Mich.  150. 
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persons  occupying  a  family  relation  towards 
each  other. *^^^  The  right  of  a  person  to  kill 
in  defense  of  another,  however,  is  subject  to 
the  same  limitations  as  the  right  to  kill  in 
self-defense.  A  man  cannot  kill  another  in 
defense  of  his  parent,  child,  brother,  or  serv- 
ant, etc.,  unless  there  is  a  reasonably  appar- 
ent necessity  for  the  homicide  in  order  to  pre- 
vent death  or  great  bodily  harm,  or  in  order 
to  prevent  some  felony,  like  rape  or  robbery, 
attempted  by  violence  or  surprise.*^^^  A  hus- 
band, father,  or  brother  is  not  justified  in 
killing  another  to  prevent  the  seduction  or 
debauching  of  his  wife,  daughter,  or  sister  by 
artifice  or  fraud,  for  this  may  be  prevented 
bv  other  means.*^^^  So,  where  one  of  two 
brothers  is  in  fault  in  bringing  on  a  difficulty 
with  a  third  person,  the  other  brother  cannot 
kill  in  his  defense  unless  he  has  endeavored 


53:iReg.  V.  Rose,  15  Cox,  C.  C.  540,  Beale's  Cas. 
343.  See,  also,  1  Hale,  P.  C.  448;  4  Bl.  Comm. 
186;  Campbell  v.  Com.  88  Ky.  402.  21  Am.  St.  Rep. 
348;  Patten  v.  People.  18  Mich.  314.  100  Am.  Dec. 
173. 

533  People  V.  Cook,  39  Mich.  236.  33  Am.  Rep. 
380.  Beale's  Cas.  345. 

•isi  People  V.  Cook,  supra. 
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in   good   faith   to   withdraw   from   the  oon- 
flict.«3« 

As  we  have  seen,  any  one,  even  a  stranger, 
may  interfere  and  kill  another  to  prevent  the 
commission  of  a  felony  by  violence  or  sur- 
prise, as  murder,  rape,  robbery,  etc.**®  A 
lodger  in  a  house  may  kill  another,  if  neces- 
sary, in  order  to  prevent  him  from  commit- 
ting burglary  or  arson.*^*^ 

VII.    ABORTION. 

289.  Definition. — It  is  a  misdemeanor  at  com- 
mon law  to  procure  tlie  miscarriage  of  a  woman 
after  she  is  quicic  with  child,  with  or  without  her 
consent,  unless  it  is  necessary,  or  reasonably  be- 
lieved to  be  necessary,  to  save  her  life.  By  the 
weight  of  authority  it  is  not  an  offense  at  all  to 
cause  a  miscarriage  before  the  child  has  quick- 
ened, but  this  has  very  generally  been  remedied 
by  statute. 

290.  At  Common   Law. 

For  the  purpose  of  inheritance,  an  infant 
in  its  mother's  womb  is  regarded  as  a  person 
in  being  before  it  has  quickened ;  but  in  the 

•'•-' Smurr  v.  State,  105  Ind.  125;  State  v.  Greer, 
22  W.  Va.  800. 

-nfiAnte.  §  268. 

r.37  Cooper's  Case,  Cro.  Car.  544,  Beale's  Caa. 
347. 
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criminal  law  it  is  not  recognized,  unless  by 
statute,  until  it  has  quickened.  At  common 
law,  therefore,  a  woman  who  takes  drugs  or 
uses  an  instrument  upon  herself,  and  so 
causes  a  miscarriage,  before  slie  is  quick  with 
child,  is  not  ffuiltv  of  anv  crime  for  which 

'Oil' 

she  can  be  punislied.  And  the  rule  is  the 
same  where  a  physician  or  other  person  pro- 
cures a  miscarriage  with  the  woman's  con- 
sent. If  a  woman  is  not  quick  with  child, 
one  who  uses  an  instrument  or  administers  a 
drug,  without  her  consent,  for  the  purpose  of 
procuring  a  miscarriage,  is  guilty  of  an  as- 
sault and  batterv.  Aiid  if  she  dies  in  conse- 
quence,  he  is  guilty  either  of  murder  or  man- 
slaughter, whether  she  consented  or  not,  on 
the  ground  that  he  has  done  an  act,  \vithout 
lawful  purpose,  dangerous  to  life,  or  at  least 
an  imlawful  act.  But  if  the  woman  consents, 
and  does  not  die,  he  is  guilty  of  no  crime  at 
all.  This  principle  is  well  settled  at  com- 
mon law.®^®  And  since  procuring  a  miscar- 
riage, with  the  woman's  consent,  liefore  the 
child  has  quickened,  is  no  offense,  it  follows 

csfiCom.  V.  Parker,  9  Mete.  (Mass.)  263,  43  Am. 
Dec.  396;  Com.  v.  Bangs,  9  Mass.  387;  State  v. 
Cooper,    22    N.    J.    Law,    52,    51    Am.    Dec.    248; 
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that  an  attempt  under  such  circumstances  is 
not  indictable.**^® 

After  a  child  has  (juickened  in  the  womb, 
it  is  within  the  protection  of  the  criminal  law, 
and  it  is  a  higli  misdemeanor  for  the  mother 
to  destroy  it  by  the  use  of  drugs  or  instru- 
ments, so  that  it  is  born  dead,  or  for  a  third 
person  to  destroy  it,  either  with  or  without 
her  consent.***^  Tf  the  child  dies  in  the  pro- 
cess of  delivery,  or  after  delivery,  but  before 
an  independent  circulation  has  been  estab- 
lished, the  offense  is  merelv  a  misdemeanor. 


Abrams  v.  Foshee,  3  Iowa,  274.  66  Am.  Dec.  77; 
Mitchell  V.  Com.,  78  Ky.  204,  39  Am.  Rep.  227. 

There  are  several  decisions  holding  that  it  is 
an  offense  at  common  law  to  procure  an  abortion 
before  the  child  has  quickened.  They  are  not 
based,  however,  upon  any  authority  at  common 
law,  but  proceed  upon  a  consideration  of  what  the 
law  ought  to  be,  which  is  a  question  for  the  legis- 
lature, and  not  for  the  courts.  See  Mills  v.  Com., 
13  Pa.  St.  633,  followed  in  State  v.  Slagle,  83  N.  C. 
630. 

nsoAnte,  §  129;  State  v.  Cooper,  22  N.  J.  Law, 
52,  51  Am.  Dec.  248. 

5*ft  See  the  cases  above  cited.  And  see  3  Inst. 
50;  1  Hale,  P.  C.  433;  1  Hawk.  P.  C.  c.  31.  §  16; 
Holliday  v.  People,  9  111.  Ill;  Smith  v.  State,  33 
Me.  48,  54  Am.  Dec.  607;  Evans  v.  People,  49  N. 
Y.  86. 


I""  'l""-'"- I  li-  - 

a  crime  by  stiUuU'. 
the  reigii  of  (ieoryt^ 
iiized  the  commoii-l 
procuring  an  abort 
the  child  a  capital 
mon  law  it  was  a  mi 
curing  a  iniscarriaf 
the  child  a  felony  ( 
The  distinction  has 
some  of  the  Ht^tntes 
ing  it  a  crime  t<i  pn 
the  child  has  <|uii 
however,  make  no  di 
der  a  statute  making 

s"Ante,  S  234b. 

Mt  See  State  v.  Fltzg 
Rep.  148;  Bcrkhardt  v.  I 
Rep.  4S2;  Com.  v.  TIbl 
v.  Howard.  32  Vt.  380. 

Iltp      thB     '■>.'l<'     ""■-•     »■ 
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ister  a  drug  or  use  an  instrument  "with  in- 
tent to  produce  a  miscarriage  of  any  preg- 
nant woman,"  it  is  not  necessary  that  the 
woman  shall  be  quick  with  child.*^*^ 

Under  a  statute  punishing  any  one  who 
shall  use  an  instrument  "with  intent  to  de- 
stroy the  child  of  which  a  woman  may  be 
pregnant,  and  shall  thereby  destroy  such 
child  before  its  birth,"  the  intent  to  destroy 
the  child  is  an  essential  element  of  the  of- 
fense, and  an  indictment  under  the  statute  is 
fatally  defective  if  it  fails  to  allege  such  in- 
tent.*^** 
292.  Justification  and  Excuse. 

It  is  no  offense  at  common  law  to  procure 
an  abortion,  if  it  is  done  in  order  to  save  the 
life  of  the  woman,  and  is  necessary,  or  rea- 
sonably l)elieved  to  be  necessary,  in  order  to 
save  her  life.  It  is  generally  expressly  so 
provided  in  the  statutes  punishing  abortion. 
If  the  exception  is  not  expressly  stated,  it 

« 

variouB  states,  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
188  et  seq. 

n*s  State  V.  Fitzgerald,  49  Iowa.  260,  31  Am.  Rep. 
148. 

S44  Smith  V.  State.  33  Me.  48,  54  Am.  Dec.  607 ; 
Lehman  v.  People.  1  N.  Y.  379,  49  Am.  Dec.  340. 
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must  be  implied,  for  the  statute  must  be  read 
in  the  light  of  the  common  law.*^**^  General- 
ly speaking,  there  must  be  a  criminal  intent. 
To  cause  a  miscarriage  by  accident  is  no  of- 
fense.***^ 

VIII.   RAPE. 

293.  Definition. — Rape  is  a  felony  at  connnnon 
law.  It  consists  in  having  unlawful  carnal 
knowledge  of  a  woman  by  force  and  without  her 
consent. 

294.  Force  and  Want  of  Consent. 

Rape  is  defined  by  East  as  "the  unlawful 
carnal  knowledge,  by  a  man,  of  a  woman, 
forcibly  and  against  her  will,"*^*"  aijd  by 
Hawkins  as  "unlawful  and  carnal  knowl- 
edge of  a  woman  by  force  and  against  her 
^jj]  ?>548    rjy^Q  expression  "against  her  will," 


"«"See  State  v.  Fitzporter.  93  Mo.  390;  Bassett 
V.  State,  41  Ind.  303:  State  v.  Stokes,  54  Vt.  179; 
Hatchard  v.  State,  79  Wis.  357. 

Advice  of  a  physician,  if  acted  upon  in  good 
faith,  is  generally  a  defense.  State  v.  Meek,  70 
Mo.  355.  35  Am.  Rep.  427.  In  Wisconsin,  how- 
ever, the  advice  of  two  physicians  is  required  by 
the  statute.     See  Hatchard  v.  State,  79  Wis.  357. 

••*»  Slattery  v.  People.  76  III.  217. 

■^7 1  East.  P.  C.  434. 

•i-iH  1  Hawk.  P.  C.  c.  16,  §  2,  Beale's  Cas.  419.  See, 
also.  2  Inst.  180;  Co.  Litt.  123  b. 
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however,  in  these  and  other  definitions, 
means  simply  "without  her  consent,"  and  the 
latter  expression  has  been  substituted  in  mod- 
ern statutes.^**®  Any  man  who  has  unlawful 
carnal  knowledge  of  a  woman  by  force,  and 
without  her  conscious  consent  or  permission, 
is  guilty  of  rape,  both  at  common  law  and 
under   the   statutes. ^^'^^     All   the   authorities 


340  In  a  Massachusetts  case  it  was  said :  "All 
the  statutes  of  England  and  of  Massachusetts,  and 
all  the  text-books  of  authority  which  have  under- 
taken to  define  the  crime  of  rape,  have  defined  it 
as  the  having  carnal  knowledge  of  a  woman  by 
force  and  against  her  will.  The  crime  consists  in 
the  enforcement  of  a  woman  without  her  consent. 
The  simple  question,  expressed  in  the  briefest 
form,  is.  Was  the  woman  willing  or  unwilling? 
The  earlier  more  weighty  authorities  show  that 
the  words  'against  her  will,'  in  the  standard  defi- 
nitions, mean  exactly  the  same  thing  as  without 
her  consent,'  and  that  the  distinction  between 
these  phrases,  as  applied  to  this  crime,  which  has 
been  suggested  in  some  modern  books,  is  un- 
founded." Per  Gray,  J.,  in  Com.  v.  Burke,  105 
Mass.  376,  7  Am.  Rep.  531,  Beale's  Cas.  457. 

:,:.«>  In  addition  to  the  authorities  above  cited, 
see  Steph.  Dig.  Grim.  Law,  art.  254;  Reg.  v.  Gamp- 
lin,  1  Den.  G.  G.  89;  State  v.  Pickett.  11  Nev.  255, 
21  Am.  Rep.  754;  Groghan  v.  State,  22  Wis.  445; 
Don  Moran  v.  People,  25  Mich.  356,  12  Am.  Rep. 
283. 
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agree  that  this  offense  involves  want  of  con- 
sent on  the  part  of  the  woman.  If  she  con- 
sciously consents  to  the  act  of  intercourse, 
however  tardily  or  reluctantly,  and  however 
persistently  she  may  resist  for  a  time,  the 
act  is  not  rape,**^*  provided  she  is  of  such  an 
age  and  condition  as  to  be  capable  of  giving 
a  valid  consent.®*^*  In  many  of  the  cases  it 
has  been  said  that,  to  make  the  act  rape,  the 
woman  must  have  resisted  "to  the  utter- 
most.^^*^*^*  In  a  New  York  case  it  was  said 
that  "resistance  must  be  up  to  the  point  of 
being  overpowered  by  actual  force,  or  of  in- 


'*^^  Reg.  V.  Barrow,  L.  R.  1  C.  C.  156,  Beale's  Cas. 
455;  Reg.  v.  Hallett.  9  Car.  &  P.  748;  People  v. 
E>ohring.  59  N.  Y.  374,  17  Am.  Rep.  349;  Com.  v. 
Burke,  105  Mass.  376,  7  Am.  Rep.  531,  Beale*8  Cas. 
457;  Whittaker  v.  State,  50  Wis.  518.  36  Am.  Rep. 
856;  State  v.  Murphy,  6  Ala.  765,  41  Am.  Dec.  79; 
State  V.  Shields,  45  Conn.  263;  People  v.  Cross- 
weU,  13  Mich.  427,  87  Am.  Dec.  774;  Charles  v. 
State,  11  Ark.  389;  Pleasant  v.  State,  13  Ark.  360; 
Brown  v.  Com.,  82  Va.  653 ;  Bean  v.  People,  124  111. 
576;  Strang  v.  People,  24  Mich.  1;  W^oodin  v.  Peo- 
ple, 1  Park  Cr.  R.  (N.  Y.)  464. 

552  Post,  §§  295,  298. 

563  People  V.  Abbot,  19  Wend.  (N.  Y.)  192;  Peo- 
ple V.  Dohring,  59  N.  Y.  374,  17  Am.  Rep.  349; 
People  V.  CrossweU,  13  Mich.  427,  87  Am.  Dec.  774. 
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ability,  from  loss  of  strength,  longer  to  re- 
sist, or,  from  the  number  of  persons  attack- 
ing, resistance  must  be  dangerous  or  abso- 
lutely useless,  or  there  must  be  duress  or  fear 
of  death."^" 

295.  Women    Non   Compos   Mentis,    Insensible,  or 
Asleep. 

There  is  an  apparent  exception  to  the  rule 
that  force  and  want  of  consent  are  essential 
to  rape  in  the  case  of  intercourse  with  women 
who  are  insane,  idiotic,  insensible,  or  asleep 
at  the  time  of  the  act;  but  the  exception  is 
only  apparent,  for  in  such  cases  there  can  be 
no  consent,  and  there  is  sufficient  force  in  ac- 
complishing the  act.  If  a  woman  is  asleep, 
or  is  so  insane  or  imbecile  that  she  does  not 
know  the  nature  of  the  act,  intercourse  with 
her  is  rape,  though  she  does  not  resist.®®* 


354  People  V.  Dohring,  59  N.  Y.  374,  il  Am.  Rep. 
349. 

555  Reg.  V.  Fletcher,  Bell  C.  C.  63 ;  Reg.  v.  Bar- 
ratt,  L.  R.  2  C.  C.  81 ;  Reg.  v.  Mayer^,  12  Cox,  C.  C. 
311;  Harvey  v.  State,  53  Ark.  425;  State  v.  Ather- 
ton,  50  Iowa.  189,  32  Am.  Rep.  134. 

The  woman  must  be  so  insane  or  imbecile  as  not 
to  know  the  nature  of  the  act.  See  Reg.  v.  Fletch- 
er, L.  R.  1  C.  C.  39;  People  v.  crosswell,  13  Mich. 
427,  87  Am.  Dec.  774;  Bloodworth  v.  State,  6  Baxt. 
(Tenn.)  614,  32  Am.  Rep.  546. 
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For  the  same  reason,  unlawful  intercourse 
with  a  woman  who  is  reduced  to  a  state  of  in- 
sensibility by  intoxicating  liquors  or  drugs 
is  rape,  if  the  liquors  or  drugs  were  adminis- 
tered by  the  accused,  or  by  another  with  his 

cognizance.^®® 

296.  Consent  Induced  by  intimidation. 

iVnother  apparent  exception  to  the  rule  re- 
quiring force  and  want  of  consent  in  rape  is 
in  cases  where  the  woman's  consent  is  in- 
duced, or  resistance  prevented,  by  fear  of 
personal  violence  threatened  by  the  man.  All 
of  the  authorities  agree  that  a  man  is  guilty 
of  rai)e  if  he  so  overpowers  a  woman  by 
tlireats  and  an  array  of  force  that  she  does 
not  dare  to  resist,  and  has  intercourse  with 
her  under  such  circumstances,  for  there  is  no 
real  consent  in  such  a  case.®**^ 


350  Reg.  V.  Camplin,  1  Den.  C.  C.  89.  1  Cox,  C.  C. 
220,  1  Car.  &  K.  746;  Com.  v.  BiirKe  105  Mass. 
376,  7  Am.  Rep.  531,  Beale's  Cas.  457.  See,  also, 
Reg.  V.  Ryan.  2  Cox,  C.  C.  115;  Anon.,  8  Cox,  C.  C. 
134;  Reg.  v.  Fletcher,  L.  R.  1  C.  C.  39,  10  Cox, 
C.  C.  248. 

557  Doyle  V.  State,  39  Fla.  155,  63  Am.  St.  Rep. 
159;  Rice  v.  State,  35  Fla.  236,  48  Am.  St.  Rep. 
245;  State  v.  Shields,  45  Conn.  263;  Felton  y. 
State,  139  Ind.  531;  Reg.  v.  Hallett,  9  Car.  &  P. 
748.  Compare  Whittaker  v.  State,  50  Wis.  518. 
36  Am.  Rep.  856. 
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297.  Consent  Induced  by  Fraud. 

Some  of  the  courts  have  recognized  a  fur- 
ther exception  to  the  rule  requiring  force  and 
want  of  consent  in  cases  in  whicli  the  wom- 
an's consent  is  obtained  by  fraud.  On  this 
question,  however,  there  is  a  conflict  in  the  de- 
cisionB.  It  has  been  held  that  if  a  woman  is 
fraudulently  induced  to  submit  to  sexual  in- 
tercourse, when  she  does  not  understand  the 
nature  of  the  act,  as  where  a  physician  iraua- 
ulently  induces  a  girl  to  submit  to  inter- 
course with  him  by  pretending  that  it  ib  nec- 
essary and  proper  surgical  treatment,  the  act 
is  ra£e.^^**  But  by  the  weight  of  authority, 
if  a  woman  consents  to  sexual  intercourse 
with  a  man,  understanding  the  nature  of  the 
act,  the  man  is  not  guilty  of  rape,  though  her 
consent  may  have  been  obtained  by  false  and 
fraudulent  pretenses.*^**®     According  to  this 


5.-iHReg.  V.  Flattery,  13  Cox,  C.  C.  388,  46  L.  J. 
M.  C.  130:  Reg  V.  Stanton,  1  Car.  &  K.  415; 
Reg.  V.  Camplin,  1  Den.  C.  C.  89.  See,  also,  Pom- 
eroy  v  State,  94  Ind.  96,  48  Am.  Rep.  146. 

•JioReg.  V.  Barrow,  L.  R.  1  C.  C.  156,  11  Cox. 
C.  C.  191,  Beale's  Cas.  455;    Reg.  v.  Fletcher,  L.  R. 

1  C.  C.  39,  10  Cox,  C.  C.  248;    Don  Moran  v.  People. 
25  Mich.  356.  12  Am.  Rep.  283;    Wyatt  v.  SUte. 

2  Swan    (Tenn.)    394;     State  v.   Murphy.   %  Ala. 
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view,  most  of  the  courts  in  which  the  ques- 
tion has  arisen  have  held  that  a  man  is  not 
guilty  of  rape  in  having  carnal  knowledge  of 
a  woman  by  falsely  personating  her  hus- 
band.^®^  For  the  same  reason,  if  a  woman 
consents  to  intercourse  in  the  belief  that  an 
illegal  marriage  with  the  man  is  legal,  upon 
his  fraudulent  representation  to  that  effect, 
he  is  not  guilty  of  rape.^?^ 

.298.  Carnal    Knowledge   of   Children. 

It  seems  that  under  the  old  common  law  it 
was  not  regarded  as  rape  to  have  carnal 
knowledge  of  a  child,  however  young,  if  she 
consented. ^^^     By  an  early  English  statute, 


765,  41  Am.  Dec.  79;  Com.  v.  Fields,  4  Leigh  (Va.) 
648;  Bloodworth  v.  State,  6  Baxt.  (Tenn.)  614, 
32  Am.  Rep.  546. 

&«oReg.  V.  Barrow,  L.  R.  1  C.  C.  156,  11  Cox. 
C.  C.  191,  Beale's  Cas.  455;  Reg.  v.  Barratt.  L.  R. 
2  C.  C.  81;  Reg.  v.  Clarke.  Dears.  C.  C.  397; 
Rex  V.  Jackson,  Russ.  &  R.  487;  Wyatt  v.  State, 
2  Swan  (Tenn.)  394;  State  v.  Brooks,  76  N.  C.  1. 
Contra,  People  v.  Metcalf,  1  Whart.  C.  C.  378; 
State  V.  Shepard,  7  Conn.  54;  Reg.  v.  Dee,  15 
Cox.  C.  C.  579,  L.  R.  14  Ir.  468. 

•'i«i  State  V.  Murphy,  6  Ala.  765,  41  Am.  Dec. 
79.  And  see  Bloodworth  y.  State,  6  Baxt.  (Tenn.) 
«14,  32  Am.  Rep.  546. 

»«2  Reg.  V.  Read,  1  Den.  C.  C.  377;  Reg.  v.  Webb, 
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however,  it  was  made  a  felony  to  have  carnal 
knowledge  of  a  child  under  the  age  of  ten 
years,  whether  with  or  without  her  con- 
sent.^^^  Similar  statutes  have  been  enacted 
in  this  country.^®*  In  some  states  the  stat- 
ute punishes  the  carnal  knowledge  of  girls  of 
as  much  as  sixteen  years  of  age,  or  even  more, 
either  with  or  without  their  consent.**®*^  In 
a  few  cases  it  has  been  held  that,  even  inde- 
pendently of  any  statute,  a  child  under  ten 
years  of  age  is  incapable  of  consenting  to  sex- 
ual intercourse,  and  that  it  is  rape  at  common 
law  for  a  man  to  have  intercourse  with  her 
with  her  consent.*®® 
299.  The  Carnal  Knowledge. 

(a)  Penetration, — To     constitute      rape, 


2  Car.  &  K.  937;  Reg.  v.  Martin,  9  Car.  &  P.  213; 
Reg.  V.  Meredith,  8  Car.  &  P.  589. 

563  18  Eliz.  c.  7.  §  4;  1  Hale,  P.  C.  628;  1  East. 
P.  C.  436.    See  Reg.  v.  Cockburn,  3  Cox,  C.  C.  543. 

"J**  See  Com.  v.  Roosnell,  143  Mass.  32;  Hays 
V.  People,  1  Hill  (N.  Y.)  351. 

r.u3  Farwell  v.  State,  54  N.  J.  Law,  416;  State 
V.  Wright,  25  Neb.  38.  And  see  State  v.  Tilmaa, 
30  La.  Ann.  1249,  31  Am.  Rep.  236;  Lawrence  v. 
Com.,  30  Grat.  (Va.)  845;  State  v.  Hatfield,  75 
Iowa,  592;  Com.  v.  Murphy,  165  Mass.  66,  52  Am. 
St.  Rep.  496. 

B8«  See  People  v.  McDonald,  9  Mich.  149. 
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carnal  knowledge  is  essential.  It  is  neces- 
sary, therefore,  that  there  shall  be  some  pen- 
etration of  the  female  organ  by  jthe  male.**' 
The  slightest  penetration,  however,  is  suffi- 
cient.***® 

(6)  Emission. — In  a  case  decided  in  Eng- 
land in  1781,  emission  was  held  to  be  neces- 
sary, as  well  as  penetration,  on  the  ground 
that  then?  couhl  not  be  carnal  knowledge 
without  it/'***^  Prior  to  this  decision,  emission 
was  not  regarded  as  necessary,*^®  and  it  has 
since  been  declared  unnecessary  by  statute. 
In  this  conntrv  some  of  the  courts  have  fol- 


■■•«7  3  Inst.  60;  1  Hale,  P.  C.  628;  Rex  v.  Allen. 
9  Car.  &  P.  31;  Reg.  v.  Jordan,  9  Car.  &  P. 
118;  Hardtke  v.  State,  67  Wis.  552;  Wesley  v. 
State,  65  Ga.  731. 

'•«**3  Inst.  59;  Rex  v.  Allen,  supra;  Reg.  v. 
Jordan,  supra:  Rex  v.  Russen,  1  East,  P.  •  C. 
438;  Reg.  v.  Lines.  1  Car.  &  K.  393;  Com.  v. 
Thomas,  1  Va.  Cas.  307;  Waller  v.  State,  40  Ala. 
325;  Stephen  v.  State,  11  Ga.  225",  State  y.  Har- 
gravo,  (>5  N.  C.  466:  People  v.  Crowley,  102  N.  Y. 
^^B"#<>»  Word  V.  State.  12  Tex.  App.  174.  See  note, 
80  Am.  Dec.  362. 

&'i»  Hill's  Case,  1  East.  P.  C.  439.    And  see  Rex 
V.  Burrows.  Russ.  &  R.  519. 
r.7o  See  1  East.  P.  C.  436-440. 
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lowed  the  English  ease  above  mentioned  ;*^^^ 
but  most  of  them  have  recognized  the  earlier 
doctrine,  and  have  held  penetration,  without 
emission,  sufficient,  or  else  statutes  have  been 
enacted  expressly  declaring  it  unneces- 
sary.*^'^ 

300.  Unlawfulness    of    Intercourse — Husband    and 
Wife. 

Since  rape  is  "unlawful"  carnal  knowl- 
edge of  a  woman,  it  follows  that  a  man  can- 
not be  guilty  of  this  offense  by  having  carnal 
knowledge  of  his  wife,  and  it  can  make  no 
difference  that  he  do(»s  so  by  force  and  against 
her  will.*^*®  Nor  can  a  man  be  guilty  of 
an  attempt  to  rape  his  wife,  or  of  an  assault 
with  intent  to  rape  her.^'*  He  m'ay,  how- 
ever, be  guilty  as  a  principal  in  the  second 


"1  state  V.  Gray,  8  Jones  (N.  C.)  170;  State  v. 
Hargrave,  65  N.  C.  466;  VVlHiams  v.  State,  14 
Ohio,  222.  45  Am.  Dec.  536;  Blackburn  v.  State.  22 
Ohio  St.  102;  Noble  v.  State,  22  Ohio  St.  541. 

a72  state  V.  Shields.  45  Conn.  256;  Pennsylva- 
nia v.  Sullivan,  Add.  (Pa.)  143;  Waller  v.  State,  40 
Ala.  325;  Comstock  v.  State,  14  Neb.  205;  Osgood 
V.  State,  64  Wis.  472;  People  v.  Crowley.  102  N. 
Y.  234. 

»78  1  Hale,  P.  C.  629. 

"4  Ante.  §  5  129.  210. 
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degree,  or  as  an  accessary  before  the  fact,  in 
procuring  the  rape  of  his  wife  by  another 
man,  or  in  aiding  or  abetting  another  in  com- 
mitting the  offense.*^"^ 

301.  Persons    upon    Whom    Rape    may    be    Com- 

mitted. 

As  h^s  just  been  stated,  a  man  cannot  rape 
his  wife,  since  intercourse  between  husband 
and  wife  is  not  unlawful.  Subject  to  this 
qualili<*ation,  any  female  may  be  the  subject 
of  rape.  It  is  not  necessary,  as  has  some- 
tinu^s  lioen  contended,  that  she  shall  have 
reached  the  age  of  puberty.*^*  Xor  is  it  nec- 
essarv  that  she  shall  have*  been  chaste.     The 

•  * 

fact  that  she  was  not  chaste  may  aid,  as  a 
matter  of  (evidence,  in  showing  that  she  con- 
sented, but  it  <loes  not,  as  a  matter  of  law, 
prevent  the  intercourse  from  being  rape,  if  it 
was  in  fact  accomplished  by  force  and  with- 
out her  consent.*^^' 

302.  Persons  Incapable  of  Committing  Rape. 

(a)  Boys  under  FouHeen. — In  England, 
at  oonunon  law,  a  bov  under  fourteen  vears 


.-.:•-•  Ante.  §  191. 

oinl  Hale.  P.  C.  630;  1  East,  P.  C.  435. 
.'•77  State  V.  Long.  93  N.  C.  542:  Hlggins  v.  Peo- 
ple. 1  Hun  (N.  Y.)  307. 
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of  age  was  conclusively  })resuiiiecl  tx)  he  phys- 
ically incapable  of  eonunitting  ra})e,  and  no 
evideiioe  could  be  introduced  to  show  capaci- 
ty in  fact.^'^  In  this  country  the  same  rule 
has  l)een  held  by  some  of  the  courts.^'**  Others 
have  repudiated  it,  however,  on  the  ground 
that  in  this  country  boys  do,  as  a  matter  of 
fact,  sometimes  reach  the  age  of  puberty  be- 
fore they  are  fourteen,  and  that,  as  the  rea- 
son for  the  rule  does  not  exist,  the  rule  is  not 
applicable.  Most  of  these  courts  have  held 
that  there  is  a  presumption  of  incapacity,  but 
that  the  presumption  may  be  rebutted  by  af- 
firmatively showing  capacity  in  fact.°**"     In 

B78  1  Hale.  P.  C.  630:  Steph.  Dig.  Crim.  Law, 
art  254;  Rex  v.  Eldershaw.  3  Car.  &  P.  396;  Rex 
V.  Oroombridge,  7  Car.  &  P.  583;  Reg.  v.  Philips. 
8  Car.  &  P.  736. 

670  State  v.  Sam,  1  Winst.  (N.  C.)  300;  State  v. 
Piigh.  7  Jones  (N.  C.)  61;  Stephen  v.  State,  11  Ga. 
225;  Williams  v.  State.  20  Fla.  777. 

.-,Ho  Williams  v.  SUte.  14  Ohio,  222,  45  Am.  Deo. 
536;  Hiltabiddle  v.  State.  35  Ohio  St.  52,  35  Am. 
Rep.  592;  Wagoner  v.  State,  5  Lea  (Tenn.)  352,  40 
Am.  Rep.  36:  People  v.  Randolph.  2  Park  Cr.  R. 
(N.  Y.)  174;  People  v.  Croucher,  2  Wheeler,  C.  C. 
(N.  Y.)  42;  Heilman  v.  Com.,  84  Ky.  457,  4  Am.  St 
Rep.  207;  State  v.  Handy,  4  Harr.  (Del.)  566. 

The  fact  that  a  statute  makes  the  crime  com- 
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Louisiana  the  court  has  gone  further^  and  has 
held  that  there  is  not  even  a  presumption  of 
incapacity.*^®' 

(6)  Ivipotenry, — An  impotent  man,  if  in- 
capable of  copulation,  cannot  commit  rape, 
but  if  he  is  capable  of  penetration,  and  mere- 
ly incapable  of  emission  or  procreation,  he 
may  conmiit  the  offense,  for,  as  we  have  seen, 
penetration,  without  emission,  is  suffi- 
cient."2 


plete  on  proof  of  penetration  only,  without  proof 
of  emission,  does  not  change  this  rule.  Hiltabid- 
dle  V.  State,  supra. 

5R1  State  V.  Jones.  39  La.  Ann.  935. 

»82  Nugent  V.  Sttfte.  18  Ala.  521.  And  see  Hilt- 
abiddle  v.  State,  35  Ohio  St.  52.  35  Am.  Rep.  592. 
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